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Whether the evidence available from the interrogatories and 7 
depositions filed in the trial court was sufficiently strong and compelling ~ 
to controvert the prima facie evidence of the defendant-owner's consent ey 
to defendant-operator's use of the motor vehicle involved in the collision pasty 
resulting in plaintiff's injuries under the D. C. Financial Responsibility bogs 
Act, to destroy all inferences and doubts in favor of plaintiffs, and thus goon 
pies ie! us 
support the granting of the defendant-owner's motion for summary Me aba 
judgment? 3 : 
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APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT : 


This is an appeal from a summary judgment which was entered in 
favor of defendant Willard M. McCollum, Executor under the will of 
Grace J. Kelley, deceased. i 

Jurisdiction of this cause below was based on Sections 11-305 
and 11-306 of the District of Columbia Code (1951 Edition) and was 
invoked by the filing of the complaint (J. A. 2) to recover damages 
for personal injuries suffered in an automobile collision. | 
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This Court has jurisdiction to review the judgment under the pro- 
visions of Title 28 U.S.C. Sections 1291 and 1294 respecting appeals 
from the District Courts of the United States. 


STATEMENT OF THE CASE 


Plaintiffs (appellants) brought this action against Warren H. 
White, Grace J. Kelley and Charles H. Stolze in the Court below to 
recover damages for severe and permanent personal injuries resulting 
from an automobile collision in the District of Columbia on February 27, 
1954 at about 4a.m. Plaintiffs, passengers in an automobile owned 
and operated by defendant Warren H. White, claimed that the collision 
occurred as a result of the joint and several negligence and careless- 
ness of the defendants, and in violation of the traffic rules and regu- 
lations of the District of Columbia and that at the time, defendant, 
Grace J. Kelley was operating her automobile, by and through her agent, 
servant, or permissive user, defendant Charles H. Stolze. Defendant 
Kelley filed a general denial of each and every allegation in the com- 
plaint and specifically denied that the automobile operated by Charles H. 
Stolze was being operated with her consent or permission (J. A. 4). 
Defendants White (J. A. 4) and Stolze (J. A. 5) filed answers respectively 
denying negligence. 


In 2 deposition taken from the Mrs. Kelley (J. A. 98-106), she 
stated that she owned two cars, one a 1951 Cadillac and a 1942 Cadillac 
coupe and that shortly after May in 1951 she turned over the 1942 
Cadillac Coupe to her brother Bert E. Stolze to be used as he pleased; 
giving him both sets of keys; that she continued to pay for gasoline, 
license tags, and oil for the car; that she never asked him to report as 
to his use of the car or restricted its use in any way (J.A. 100, 101); 
that she had seen Charles drive the car and had seen his father give 
him the keys to the car; that Mr. and Mrs. Stolze would use the 


Cadillac as a family car and that they could use it; and that they could 
do as they pleased (J.A. 105). 
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Interrogatories were served on B. C. Stolze, the father of defendant 
Charles H. Stolze (J. A. 9), who died before filing his answer thereto. 
| 


In a deposition (J. A. 44-76) by defendant Charles Stolze, he stated 
that he was the driver of a 1942 Cadillac coupe which was involved in 
the collision on February 27, 1954; that was eighteen years of age 
at that time; that he was then attending Fork Union Military Academy, 
Fork Union Virginia; that he had lived in Arlington, Va. since 1951 
and had visited with his aunt, defendant Grace Kelley, at her home 
and had on occasions stayed overnight at her home (J. A. 49); that 
he drove Mrs. Kelley to California and back in her car in 1953 (J.A. 66) 
and to Florida and back in 1951 or 1952 (J.A. 66); that prior to 
February 27, 1954, after he first received his operator's permit (1952) 
he would use it, the 1942 Cadillac, once a week and in the last year 
(1954) his dad would let him use it twice a week on weekends if he did 
not need it for company business; that he had used the car for dating 
(J.A. 53); however, he stated that his father would not allow him 
to use the car if he came in after the curfew, which varied between 
twelve and one, depending on how he felt (J. A. 62-63); that Mrs. Kelley 
had seen him driving the car; that, in fact, he may have run errands 
for her in the car (J. A. 54); that she had never objected to his using 
the car; that on the 26th of February he came home from the Academy 
since his grades were up and he was allowed to take leave on a weekend 
pass; that there was no objection from the Academy; that his family 
had weeks before already left for Florida; that he believed his mother 
had asked someone at the school not to permit him to leave (J. A. 50); 
that he arrived in Arlington between 6 and 7 P.M. on February 26th; 
that no one was at his home and he went into the house, took off 
his uniform and later, around 8 or 8:30, got the keys off his fathers 
dresser in his room or on the shelf in the hall (J. A. 60), and drove 
his girlfriend to a movie (J. A. 61); that he took her home between 
eleven and twelve o'clock and then picked up three boyfriends at the 
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corner (J.A. 62) and they went riding until about four o'clock in the 
morning; that they were riding down New York Avenue when the accident 
took place. 


In sworn answers to interrogratories, defendant Charles Stolze 
stated that he never knew where the registration card for the car was 
kept and did not know whether it was in his possession or in the auto- 
mobile the night of the accident (J. A. 22). He further stated that he 
was not permitted to use the car except with his father's express per- 
mission and that he did not have that permission on the occasion in 
question (J. A. 2); that his father had restricted him in the use of the 
car to times when he had a date or definite place to go; not to stay out 
after 1:00 A.M. or leave Virginia and not to get a ticket (sic) (J.A. 21). 


Helen Louise Stolze, in her deposition (J. A. 106-114), stated 
that she was the mother of defendant Charles Stolze (J. A. 106) and the 
sister-in-law of defendant Grace J. Kelley (J.A. 106); that the Cadillac 


automobile owned by Mrs. Kelley was turned over to Mrs. Stolze's 
husband's complete custody (J. A. 106, 107); that the automobile was in 
his custody at the time it was involved in the collision (J. A. 106); that 
Mr. Stolze used the car as a second family car as well as for business 
(J.A. 107, 113); that both Mrs. Stolze and Charles Stolze used the 

car with Mr. Stolze’s permission when he was not in need of it; 

(J.A. 107, 108, 109); that Mr. Stolze permitted Charles to use the 
car On many occasions when Charles came home from school on week- 
ends and holidays (J. A. 109, 110); that Charles was a very bright 
student and usually came home every two weeks, for sure, and if it 
was during examinations, he would be home every week and it was 
just a question when he wanted to take off and on these occasions 

if she or her husband were not using the car Charles was permitted 

to use it (J.A. 110); that the keys were usually left on a bookshelf in 
the Stolze home or on Mr. Stolze's bureau dresser (J.A. 108); that 
Mr. and Mrs. Stolze went to Florida in January 1954 and that on the 
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day before their departure Mrs. Stoize accompanied by Mrs. Kelley 
drove Charles back to his school, Fork Union Military Academy 
(J.A. 110, 111); that Mrs. Stolze told Charles that he was not to come 
home and that Mrs. Stolze told an unidentified substitute teacher that 
Charles was not to come home (J. A. 111); that the rules permitted 
the boys of the school to go home on pass as of right if they achieved 
high enough grades (J.A. 110); that a Colonel Crockett stated that she 
(Mrs. Stolze) knew the rule of the school, that if the boy earns his leave 
he goes home (J. A. 111); that Mrs. Stolze did not tell Charles anything 
about the car (J.A. 111, 112); that Mrs. Stolze doubted if Mr. Stolze 
had ever told Charles not to use the car when he came home (J. A. 112); 
and that the keys to the car were left home in the usual place in the 
locket house when Mr. and Mrs. Stolze went to Florida; that the car 
was left in the shut garage (J.A. 113). : 
| 

The deposition taken from Leslie Niel, an occupant of the car 
driven by defendant Charles H. Stolze at the time of the accident 
(J. A. 83-07) states that he had known Charles Stolze about four years; 
that they were good friends; that on February 27th he and his brother 
and James Pollard went over to defendant Charles Stolze's house to 
visit at about 12 midnight (J... 86); that the car was then in the drive- 
way adjacent to the house; that they decided to go get something to eat 
at the Drug Fair in Buckingham; that the registration card was ina 
compartment in a little pocket on the inside of the car; that, in fact, 
every time he had noticed the car when riding in it prior to this time 
the registration card was there in this pocket (J. A. 88); that after the 
accident Charles Stolze took it out of the pocket (J. A. 88); that he 
had ridden in the car with Charles Stolze more than ten times, could 
have been twenty times, more or less (J. A. 89); and that the boys 
all got in the car and Charles Stolze drove them around until the accident. 


| 
On May 16, 1956 a "Motion for Summary Judgment or in the 
alternative to dismiss the complaint inasmuch as there was no per- 


mission given the driver to use the automobile on the occasion involved" 
was filed in behalf of defendant Grace J. Kelley (J.A. 23). 
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On August 8, 1956, after the death of defendant Grace J. Kelley, 
who died testate, her executor Willard W. McCollum was substituted 
as party defendant (J. A. 36) and an amended complaint providing for 
such substitution was filed (J. A. 37). On December 17, 1956 a 
motion to withhold an order for summary judgment was filed on behalf 
of plaintiffs to permit the taking of further depositions (J. A. 40). On 
December 18, 1956 the motion for summary judgment was granted 
without statement of reasons, and it was ordered that the cause be dis- 
missed as to substituted defendant Willard W. McCollum, Executor 
under the will of Grace J. Kelley (J.A. 41) and on Jan. 3, 1957 the 
motion to withhold the singing of the order granting the motion for 
summary judgment was denied (J. A. 42). Notice of appeal was filed 
January 14, 1957. 


STATUTES, RULES AND REGULATIONS 
INVOLVED 
The pertinent provision of the District of Columbia Code, 1951 
Edition is as follows: 


Chap. 4. - Owners Financial Responsibility Act 
Secs. 40-403. * * * 

. . . . Whenever any motor vehicle, . . . . shall be 
operated . . .. by any person other than the owner, 
with the consent of the owner, express or implied, 
the operator thereof shall, in case of accident, be 
deemed to be the agent of the owner of such motor 
vehicle, and the proof of the ownership of said motor 
vehicle shall be prima facie evidence that such person 
operated such motor vehicle with the consent of the 
owner... 


822-2204 (6:62) Unauthorized Use of Vehicles. 
Any person who, without the consent of the owner, 


shall take, use, operate or remove, or cause to be 
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taken, used, operated, or removed from a | 
garage, stable, or other building, or from any | 
place or locality on a public or private highway, 
park, parkway, street, lot, field, enclosure, : 
or space an automobile or motor vehicle, and | 


operate or drive or cause the same to be | 


operated or driven for his own profit, use, or | 


| 
| 
| 
| 
| 
' 


purpose shall be penalized by a fine not ex- | 
ceeding one thousand dollars or imprisonment : 
not exceeding five years or both fine and im- : 
prisonment. : 
(Feb. 3, 1913, 37 Stat. 656, Ch. 23, Sec. 826b, 
as added Feb. 3, 1913, 37 Stat. 656, Ch. 23, | 


Sec. 1) | 


Federal Rules of Civil Procedure | 
Rule 56 (b) For defending party. | 
A party against whom a claim, counterclaim, 
or crossclaim is asserted may, at any time, move 
with or without supporting affidavits for a summary 
judgment in his favor as to all or any part thereof. 


(c) . . . The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and ad- ! 
missions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled 
to a judgment as a matter of law....A summary 
judgment, interlocutory in character, may be | 
rendered on the issue of liability alone although 
there is a genuine issue as to the amount of damage. 


| 
| 
| 
| 





STATEMENT OF POINT 


The trial court erred in granting the motion for summary judgment 
filed in behalf of the defendant-owner of a motor vehicle involved in a 
collision from which plaintiff's injuries resulted, because the 
evidence available from the interrogatories and depositions is not that 
very strong, compelling evidence which destroys all inferences and 
presumptions supporting plaintiffs, including the provision under 
the D. C. Financial Responsibility Act that proof of ownership is 
"prima facie evidence” of consent to the operator, and which raises 
no doubts against defendant. 


SUMMARY OF ARGUMENT 


A motion for summary judgment should be but seldom granted in 
any case Since one should not be deprived of his day in court unless all 
inferences as to a material issue by the pleadings and depositions must be 
in favor of the movant. This is especially true where the resolutim of 
the main issues are upon testimony by interested witnesses of the movant. 
In this case the material fact of consent was in issue and the interrogatories 
and depositions supported a history of general permissive use from which 
a jury could find permissive use by the operator on the occasion in ques- 
tion. Moreover the plaintiff was aided in his case by a presumption of 
consent under tne D. C. Financial Responsiblity Act and the denial of per- 
missive use by the operator should not be deemed to dissipate that pre- 
Sumption especially where the driver was an interested party and aided 
in the active defense of the case and his testimony is inconsistent with 
other testimony in the case and tne owner does not deny that the driver 
may have been authorized to drive on the occasion in question. In addi- 
tion grave questions have arisen as to the credibility of this operator. 
Such testimony does not foreclose the doubts as to consent which must be 


resolved before summary judgment, or even a directed verdict, may be 
granted in favor of the movant. In this case therefore it was error for 


the court to grant appellees motion for summary judgment. 





ARGUMENT 


In considering any motion for summary judgment it is proper and 
helpful to bring once again into sharp focus certain well-settled legal 
fundamentals concerning this procedural device. The leading District 
of Columbia case of Dewey v. Clark, 86 App. D.C. 137, 143, 180 F. 2d 
766, 772 (1950), performs this office. In that case this Court stated: 


"Our study of the question makes the following points clear: 


(1) Factual issues are not to be tried or resolved by summary 
ent procedure; only the existence of a genuine 
material factual issue is to be determined. Once it is deter- 
mined that there is such an issue summary judgment may not 
be granted; (2) In making this determination doubts (of course 
the doubts are not fanciful) are to be resolved against the 
granting of the summary judgment; (3) There may be no 
genuine issue even though there is a formal issue. Neither 
a purely formal denial nor, in every case, general allegations, 
defeat summary judgment. On this point the cases decided 
by this court must rest on their own facts rather than upon 
a rigid rule that an assertion and a denial always preclude 
the granting of summary judgment. Those cases stand for 
the proposition that formalism is not a substitute for the 
necessity of a real or genuine issue. Whether the situation 
falls into the category of formalism or genuineness cannot 
be decided in the abst ract; (4) If conflict appears as 'to a 
material fact the summary procedure does not apply unless 
the evidence on one or the other hand is too incredible to be 
accepted by reasonable minds or is without legal probative 
force even if true; (5) To support summary judgment the 
Situation must justify a directed verdict insofar as a facts 
are concerned." (Emphasis supplied) 


The proceeding on motion for summary judgment is in the nature 


of an inquiry in advance of the trial for the purpose of determining 
whether there is a genuine issue of fact and not for the purpose of 
determining an issue of fact. 
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It is noted that the motion for summary judgment was based on 
answers to interrogatories and depositions. While in general such 
judgments should be but seldom given, as the appellate courts have 
deciared, it should be even more sparingly given under these cir- 
cumstances. Where there exists a prima facie case, or presumption 
of consent, and the facts are peculiarly within the knowledge of defen- 
dants, credibility is all important in these cases. Particularly 
appropriate is the statement of Judge Frank in Arnstein v. Porter, 
154 F2d 464, 470 (CCA 2d, 1946): 


We agree that there are cases in which a trial would 
be farcical. . .. But where, as here, credibility, 
including that of the defendant, is crucial, summ 
judgment becomes improper and a trial indi spensable. 

It will not do, in such a case, to say that, since the 
plaintiff, in the matter presented by his affidavits, 

has offered nothing which discredits the honesty of 

the defendant, the latter's deposition must be accepted 
as true. We think tha Rule 56 was not designed to 
foreclose plaintiff's privilege of examining defendant 


at atrial, especially as to matters peculiarly within 
defendant's knowledge. (Emphasis supplied) 
In Colby v. Klune, 178 F2d 872, 874 (CCA 2d, 1949), Judge Frank again 
stressed that the credibility of witnesses 


. . . is to be tested when they testify at a trial [court 
or jury]. Particularly where, as here, the facts are 
peculiarly in the knowledge of defendants or their wit- 
nesses, should the plaintiff have the opportunity to 


impeach them at a trial; and their demeanor may 
the most effective impeachment. Indeed, it has been 


said that a witness’ demeanor is a kind of 'real evi- 
dence’; obviously such 'real evidence’ cannot be included 
in affidavits. (Emphasis supplied) 

The present case calls for even more special consideration 
because it presents the problem of the propriety of granting a motion 
for summary judgment based on certain evidence arising out of dis- 
covery proceedings which, according to the movants averment, is in 


conflict with a statutory presumption. Moreover, there are very 
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serious problems raised by the circumstances involved in the case as 


to (1) inferences to be drawn from such circumstances and from testi- 
mony and (2) the credibility of witnesses. | 


| 
| 
! 
| 


Under the D. C. Financial Responsibility Act, (Sec. 40-403, 
D.C. Code 1951 ed), once there was proof that defendant Grace Kelley 


owned the automobile operated by defendant Charles Stolze strong 
compelling evidence which would raise no doubts against the defendant 


was required before a directed verdict, much less summary judgment, 
could be rendered against the plaintiff, on the issue of permissive 

use. As this Court stated in Hiscox v. Jackson, 75 App. D. ¢. 293, 
294 (1942): | 


A reading of the four versions, defendant's and 
three of his witnesses' reveals what might be considered 
inconsistencies and self-contradictions, and leaves 
some doubts as to the absolute credibility of the witnesses - 
two typical jury functions. This in light of the proposition 
that defendant's proof may be contradicted by his own 
evidence. We shall not go into detail, but suggest some 
of the items which might create doubts or contradictions. 
(Emphasis supplied). 


The conclusion of this Court was that the items to which it alluded 
were "some of the doubts in defendant's evidence that prevent its being 
the compelling evidence required to support a directed verdict. " The 
Court therefore held that the court below erred in directing a verdict 
for the defendant. [In that case the trial court had the opportunity to 
observe the demeanor of the witnesses and make judgments as to 
credibility, no such opportunity was available to the trial judge in this 


case]. ! 


Suggested below, without going into all the details, areisome of 
the items which this Court, upon examination of the evidence available 
to the trial court, will observe to be readily susceptible to creation 
of doubt and incredulity in the minds of reasonable men. 3 


A jury might properly find that defendant Kelley considered her n 
nephew defendant Stolze a good driver; that he on occasion drove 
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Mrs. Kelley herself; that, as a matter of fact, he had driven Mrs. 
Kelley on an extensive vacation trip (J. A. 66); that Mrs. Kelley 

had given Mr. Bertram Stolze, father of the defendant Stolze, 

carte blanche with reference to the use of the vehicle including a 

power to let others use it (J. A. 100, 101); that she knew full well 

that defendant Charles Stolze used the car and she at no time directed 
that defendant Charlies Stolze not use the car and, in fact, she approved 
of such use (J. A. 105); that both Mrs. Stolze and defendant Charles 
Stolze were limited only in the use of car by its being used by Mr. 
Stolze; that this use of the car by defendant Stolze was part of a general 
pattern to which defendant Grace Kelley not only impliedly consent, 

but, expressly consented, when in asnwer to the question, "Had you ever 
told Mrs. Stolze that Charles could use the car at any time?" she 
replied, "At Mr. Stolze's discretion." (J.A. 104) 


The jury might further find that in the exercise of the discretionary 
power to control the use of the car Mr. Bertram Stolze, as a part of 
an established pattern of family use of the car, allowed defendant 
Charles Stolze the use thereof generally (J. A. 107-109); that, even 
if defendant Charles Stolze's testimony can be believed, the only 
limitations placed on such use was the unavailability of Mrs. Kelley's 
car (J.A. 110) and certain admonitions designed to curtail in a general 
way some of the youthful proclivities of defendant Charles Stolze, but 
in no way proscribing his general use of the car so long as he con- 
ducted himself properly (J. A. 21). It is undisputed that as a part of 
achieving good marks at Fork Union Military Academy, defendant 
Stolze was entitled under the school rules to certain weekend and 
other leaves (J.A. 110); that defendant Stolze was an honor student 
and received weekend and other leaves almost as a matter of form; 
that, knowing this, the keys to the car were left readily accessible to 
defendant Stolze at home (J.A. 113); that no admonition was made to 
defendant Stolze not to use the car in accordance with the genral 
scheme of user (J.A. 112) 
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Significantly enough, the owner Grace Kelley does not deny that 
Charles Stolze had permission to use the car. (J.A. 105) For all 
she knew he had full permission. ! 


It seem sclear that defendant Grace Kelley, the owner of the 
vehicle does not rebut the statutory presumption by asserting that she 
had created in another a like power to give consent to the use of her 
automobile. That a jury might find consent, is too plain for argument 
unless the alleged breach of the alleged instruction which Charles 
Stolze claims was issued by Bertram Stolze serves to defeat this 
inference (and it may be questionable as to whether the instruction 
was issued.) While plaintiffs assert that the alleged instruction would 
not defeat the inference, it is not necessary to labor the point in the 
present posture of the case, for in any event the drawing of the proper 
inferences presents a jury question. Apparently it is contended that 
defendant Stolze'’s denial that the vehicle was being operated at the 
time of the accident with the consent of the owner is decisive as 
to the case. It is submitted that such a disclaimer on the part of the 
driver as to the consent of the owner in terms of validity under these 
circumstances - is legally unimportant especially where there isa 


general pattern of permissive use. A jury may well draw the inference 


of consent under the circumstances. 


Note that the only statement as to restrictive use is that given 
by defendant Charles Stolze. While Helen Stolze, his mother, stated 
Charles had to have specific permission to use the car, it seems clear 
that such requests were mainly to determine whether the father wanted 
to use it - at least a jury could so find. (J.A. 107-109) Certainly the 
jury could find specific permission unnecessary under these circum- 
stances. Certainly there are serious doubts as to the credibility of 
Charles Stolze. There is much of questionable nature in his testimony. 
To take one minor example, among others, his testimony as to where 
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he met his boyfriends (J. A. 62) before going riding varies from the 
testimony (J. A. 86) given by one of his passengers, a friend of his. 
More material and even more difficult to explain is Charles Stolze's 
profession of ignorance as to where the registration card was kept, 
both usually and on the night in question (J. A. 22); while this companion 
(Leslie) not only testified that it was in a pocket in the car, and he had 
seen it there numerous times before but that defendant Stolze took 

it from the pocket after the accident (J. A. 88). This testimony, on a 
major matter, alone would cast grave doubts on whether defendant 
Stolze was not deliberately attempting to conceal or doctor the facts. 


Defendant Stolze not only is a blood relative on very good terms 
with his aunt, defendant Kelley, who he is attempting to exculpate by 
his testimony of non-permissive use, but is also actively assisting in 
the defense of the case. He moreover would be guilty of a crime, see 
Sec. 22-2204 D.C. Code (1951 ed), if his story were true - that is, 
that he made an unauthorized use of the car of another. As the Minnesota 
Court stated in an analogous situation in Schultz.v. Swift & Co., 

210 Minn 533, 299 N. W. 7, the fact that the use claimed by the operator 
to be without authority would be a crime if true permits the inference 
that the use was with the owner's consent, and the inference should 
especially be permitted where the operator actively assists in the 
defense of the case. 


On trial, a judge or jury would carefully and skeptically weight 
even uncontradicted evidence by persons having a common interest in 


the outcome and comprising a family group when their testimony was 
for the mutual aid of the members of the family. See cases collected 
in the extensive annotation in 72 A.L.R. 27. This consideriation 
seems to further increase the weight of the doubts which serve to 
accentuate tae inappropriateness of the grant of summary judgment 
on behalf of the owner. 
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In connection with some of the points just made we are mindful that 
there are inconsistencies in the testimony from which other possible 
inferences may be drawn. These, however, are additional reasons 
why the motion for summary judgment should not be granted, as the reso- 
lution of the many issues involved necessarily requires a jury decision. 


Applicable cases teach that in deciding a motion for summary 
judgment the Court must take the view of the evidence most favorable 
to te party against whom it is directed, giving to that party the benefit 
of all favorable inferences that may be reasonably drawn from the 
evidence. If, when so viewed, reasonable men might reach different 
conclusions the motion saould be denied and the case tried on the 


merits. 


We call the Court's attention to the trenchant observation of 
Judge Learned Hand in Bozant v. Bank of New York, 156 Fad 787, 
790 (CCA2d, 1946), where he stated: ! 

In conclusion we cannot avoid observing that the 
case is another mistaken effort to save time by an 
attempt to dispose of a complicated state of facts on 
motion for summary judgment. This is especially true 
when the plaintiff must rely for his case on what he can 
draw out of the defendant. Arnstein v. Porter, [supra]. 
It appears to be somewhat difficult to persuade the 


district courts of this; but we are satisfied that it is 
true. | 


CONCLUSION 
Appellant submits that the order of the trial court granting the 
motion of defendant, Willard W. McCollum, Executor under the Will of 
Grace J. Kelly, deceased and for summary judgment and dismissing 
the case finally should be reversed and the trial court ordered to re- 
instate tne case against the said appellee. 


Respectfully submitted, 


JOSEPH D. BULMAN 
Attorney for Appellants 
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JOINT APPENDIX 


[Filed April 21, 1954] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


ADDIE CLARK 
1808 New Hampshire Avenue, N. W. 
Washington, D. C. 

and 
GWENDOLYN CLARK 
2010 8th Street, N. W. 
Washington, D.C., 

Plaintiffs 


vs. 


Civil Action No. 1672-54 


WARREN H. WHITE 

3527 New Hampshire Avenue, N. W. 
Washington, D.C. 

(Serve at Freedmen's Hospital Ward 2) 


and 


GRACE J. KELLY 

3848 North Chesterbrook Road 
Arlington, Virginia 

(Serve through the Director 

of Vehicles and Traffic) 


and 


CHARLES H. STOLZE 
1420 Utah Street, North 
Arlington, Virginia 

(Serve through the Director 
of Vehicles and Traffic), 


me me ee a a a a a a ee a a a a a ee a a a ae a ae es ee ee ees ee ee ee es es ee” 


Defendants 
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COMPLAINT 
(Personal Injuries) 


1. This Court has jurisdiction of the within cause of action, the 
amount in controversy exceeding the sum of Three Thousand Dollars 
($3, 000. 00). 

2. On, to-wit, February 27, 1954, plaintiffs, Addie Clark and 
Gwendolyn Clark, were passengers in an automobile owned and operated 
by defendant, Warren H. White, in a northerly direction on 6th Street, 
N.W., at or near its intersection with New York Avenue, N.W., Washing- 

ton, D.C., in a negligent and careless manner, and in violation 
of the traffic rules and regulations then and there in effect in the District 
of Columbia. At the time and place aforesaid, defendant, Grace J. 
Kelly, was operating her automobile, by and through her agent, servant, 
employee, or permissive user, defendant Charles H. Stolze, in a westerly 
direction on New York Avenue, N.W., in a careless and negligent 
manner, and in violation of the traffic rules and regulations then and 
there in effect in the District of Columbia. As a result of the negligence 
and carelessness of the defendants as aforesaid, jointly and severally, 
their automobiles collided in the said intersection, as a result of which 
the plaintiffs were severely and permanently injured. 

3. As a result of the collision aforesaid, the plaintiff, Addie 
Clark, sustained the following severe, permanent and painful injuries: 
trauma to the back; fracture of the thoracic vertebra, with transection 
of the spinal cord; complete paraplegia with anesthesia up to the level 
of the thoracic vertebra; other injuries in and about the head, body 
and limbs; nervous shock and mental anguish. As a result of the 
injuries aforesaid, the plaintiff was required to undergo a spinal opera- 
tion; has a permanent injury to the back; has permanent paraplegia; has 
other permanent injuries; has suffered, and will continue to suffer, great 
physical pain, and mental anguish;ms expended, and will continue to 
expend, sums of money for hospital, medical care and associated 
items; and has been, and in the future will be, unable to pursue her 
usual gainful occupation. 
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4. Asa result of the collision aforesaid, the plaintiff, Gwendolyn 
Clark, sustained the following severe, permanent and painful injuries: 
contusions to the left check and left hand; laceration of the upper 
lip; contusions to both shoulders; comminuted fracture of the left femur; 
period of unconsciousness after the accident; trauma to the abdomen; 
other injuries in and about the head, body and limbs; nervous shock and 
mental anguish. As a result of the injuries aforesaid, the plaintiff has 
a permanent injury to the left thigh and leg; has undergone, and in the 
future will have to undergo further operative procedures; has other 
permanent injuries; has suffered, and will continue to suffer, great 
physical pain; has expended, and will continue to expend, sums of 
money for hospital, medical care and associated items; and for a long 
period of time will be unable to pursue her usual gainful o¢cupation. 
WHEREFORE, the plaintiff, Addie Clark, demands judgment 
against the defendants, Warren H. White, Grace J. Kelly and Charles H. 
Stolze, or either of them, in the sum of Two Hundred Fifty Thousand 
Dollars ($250, 000.00); and ! 
WHEREFORE, the plaintiff, Gwendolyn Clark, demands judgment 
against the defendants, Warren H. White, Grace J. Kelly and Charles H. 
Stolze, or either of them, in the sum of Twenty-five Thousand Dollars 
($25, 000. 00); besides interest and costs. 
/s/ Joseph D. Bulman 
/s/ Sidney M. Goldstein 
/s/ Joseph S. Cullins, Jr. 
/s/ Samuel Z. Goldman 


* ee * 





Attorneys for Plaintiffs 


| 
The plaintiffs demand trial by jury. ! 
/s/ Joseph D. Bulman 


[Filed April 26, 1954] 


ANS WER 


The defendant, Warren H. White, for Answer states as follows: 

1. He admits jurisdiction of this Court 

2. He admits that he was the operator of a vehicle as alleged 
in the Complaint. 

3. He denies any negligence and denies all allegations of the 
complaint charging him with negligence and carelessness. 

4. He denies that the Complaint states a cause of action. 

6. He is without knowledge as to injuries and damages of the 
plaintiff's and therefore denies the allegations. 


/s/ Jacob A. Stein 


[CERTIFICATE OF SERVICE] 


[Filed May 18, 1954] 


ANSWER TO COMPLAINT 


The Defendant, Kelley, admits that the amount of this suit is in 
excess of $3, 000; she is without information or belief sufficient to either 
admit or deny the allegations contained in Paragraph 2 of the Complaint 
with respect to the operation of the White car or the passengers therein; 
she denies that her automobile was being operated with her permission 
and/or consent by Charles H. Stolze at the time of the alleged accident; 
she denies each and every allegation of negligence on her part; she 
is without information or belief sufficient to either admit or deny the 
allegations with respect to the plaintiff's personal injuries or financial 
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losses; she denies each and every other allegation contained in the 


Complaint with respect to her. | 
GALIHER & STEWART 
/s/ Richard W. Galiher 
Attorneys for the Defendant 


Grace J. Kelley | 


[SERVICE] 





[Filed August 17, 1954] | 

| 
ANSWER OF DEFENDANT, CHARLES H. STOLZE, 
TO COMPLAINT 


First Defense 

The Complaint fails to state a claim against this defendant upon 
which relief can be granted. 

Second Defense 

1. Defendant admits the jurisdiction of this Court. : 

2. This defendant admits the allegations contained in the first 
seven lines of paragraph two of the Complaint; admits that he was 
operating the automobile of Grace J. Kelley in a westerly direction on 
New York Avenue, N. W. and that said automobile collided in the inter- 
section of 6th and New York Avenue, N.W. with the automobile owned 
and operated by the defendant, Warren H. White, but this defendant 
denies that said collision was due to any negligence on his part. 

3-4. This defendant is without knowledge or information suf- 
ficient to form a belief as to the truth of the allegations contained in 
paragraphs three and four of the Complaint. : 

Third Defense | 

This defendant alleges that the damages and injuries, if any, sustained 
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by the plaintiffs herein resulted from their sole negligence and/or 
contributory negligence and the negligence of the defendant, Warren H. 
White. 
CROSSCLAIM AGAINST DEFENDANT, WARREN H. WHITE 

1. The defendant, Charles H. Stolze, crossclaims against the 
defendant, Warren H. White, and alleges that on, to-wit, February 27, , 
1954, the plaintiffs, Addie Clark and Gwendolyn Clark, were passengers 
in an automobile owned and operated by the defendant, Warren H. White, 
in a northerly direction on 6th Street, N.W. at or near its intersection 
with New York Avenue, N.W., Washington, D.C., in a negligent and 
careless manner, and in violation of the traffic rules and regulations 
then and there in force and effect in the District of Columbia. At the 
time and place aforesaid, the defendant, Charles H. Stolze, was operating 
an automobile in a westerly direction on New York Avenue, N.W. ina 
careful and prudent manner, when the said automobile collided with the 
automobile owned and operated by the defendant, Warren H. White, said 
collision being due to the negligence of said defendant as aforesaid. 

2. Defendant adopts the allegations contained in paragraphs three 
and four of the Complaint. 

WHEREFORE, the defendant, Charles H. Stolze, demands judgment 
against the defendant, Warren H. White, for all or part of any amount of 
recovery that may be recovered against this defendant by the plaintiffs, 
or either of them. 

BURTON, HEFFELFINGER, McCARTHY & 
KENDRICK 
By: /s/ W. Cameron Burton 
/s/ Thomas B. Heffelfinger 


Attorneys for Defendant, 
Charles H. Stolze 


{CERTIFICATE OF SERVICE] 
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[Filed August 20, 1954] 


CROSS-CLAIM AGAINST DEFENDANTS GRACE J. KELLY 
AND CHARLES H. STOLZE 


1. The defendant Warren H. White, an adult, cross-claims against 
defendants Grace J. Kelly and Charles H. Stolze, co-defendant with 
Warren H. White co-defendants in the above entitled action. 

2. On, to-wit, February 27, 1954, defendant Warren H. White 
was operating his automobile in a northerly direction on 6th Street, 
Northwest, at or near its intersection with New York Avenue Northwest, 
Washingtm, D.C., when he was struck by an automobile owned by 
defendants Grace J. Kelly and negligently operated by her agent or 
permissive user, defendant Charles H. Stolze. | 

As a result of the aforesaid of the defendants Charles H. Stolze 
and Grace J. Kelly, the defendant Warren H. White suffered severe 


and permanent injuries including a broken hip. He was forced to remain 
in Freedman's Hospital for a long period of time, incurred great expense 


and was unable to follow his usual business and social activities; all 
to the defendant Warren H. White’ damage in the sum of one hum red 
thousand dollars ($100, 000. 00). | 
WHEREFORE, the defendant Warren H. White demands judgment 
against the defendants Grace J. Kelly and Charles H. Stolze, or either 
of them in the sum of one hundred thousand dollars ($100, 000. 00), plus 
interest and costs. | 
/s/ Jacob A. Stein, 


Attorney for Defendant Warren H. 
White, 


| 
* * * * 


[CERTIFICATE OF SERVICE] 
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[Filed August 20, 1954] 


ANSWER OF DEFENDANT WARREN H. WHITE 
TO CROSS-CLAIM 


1. The cross-claim fails to state a cause of action. 

2. The defendant Warren H. White denies any negligence, and 
further denies the allegations of the complaint and cross-claim wherein 
it is stated that he violated traffic regulations and was careless and 
negligent. 

/s/ Jacob A. Stein, 


Attorney for Defendant 
Warren H. White, 


* * * * 


{CERTIFICATE OF SERVICE] 


[Filed September 10, 1954] 


ANSWER OF DEFENDANT, CHARLES H. STOLZE, 
TO CROSS-CLAIM OF DEFENDANT, WARREN H. WHITE 


The defendant, Charles H. Stolze, admits that on, to-wit, Feb- 
ruary 27, 1954, he was operating an automobile at or near the intersection 
of 6th and New York Avenue, N.W., when it collided with an automobile 
owned and operated by the defendant, Warren H. White, but he denies 
any and all allegations of negligence and is without knowledge or infor- 
mation sufficient to form a belief as to the truth of the allegations of 
damage asserted by the defendant, Warren H. White. 


BURTON, HEFFELFINGER, McCARTHY & 
KENDRICK 


by: /s/ W. Cameron Burton 
/s/ Thomas B. Heffelfinger, 
Attorneys for Defendant, Charles H. Stolze 
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[CERTIFICATE OF SERVICE] 





[Filed September 14, 1954] 


' 
| 


ANSWER OF DEFENDANT, KELLY, TO CROSS-CLAIM 
Defendant, Kelly, admits that an accident occurred at the time 
and place alleged between an automobile owned by her and the automobile 
operated by the defendant, White; she denies each and every allegation 
on her part; she denies that her automobile was being operated with her 
permission at the time of the accident; she is without information or 
belief sufficient to either admit or deny the allegations with respect to 
the plaintiff's personal injuries or financial losses; she denies each 
and every other allegation contained in the cross-claim. | 
GALIHER & STEWART | 
BY: /s/ Richard W. Galiher 


Attorneys for defendant Kelly 


[CERTIFICATE OF SERVICE] 


[Filed October 6, 1955] 


INTERROGATORIES | 

The following interrogatories are to be propounded to B. C. 
Stolze, Investment Building, Washington, D.C., by Friedli, Wolff 
& Pastore, Notary Public, 805 G Street, N.W., or their representative, 
pursuant to Rules 31 and 26 of the Federal Rules of Civil Procedure to be 
sued in evidence in the above cause. | 

Within 10 days after receipt hereof, the plaintiffs or defendants, 
or their counsel, may serve cross-interrogatories upon the notary 
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public to be propounded to the witness, pursuant to Rule 31, supra. 

1. Kindly state your name and address and your relationship to 
Charies H. Stolze. 

2. Did you have control of a 1942 Cadillac automobile which was 
owned by Grace J. Kelley in 1954? If so, please explain. Was this 
control with the permission or consent of Grace J. Kelley? 

3. Where was this car kept or garaged? 

4. Did you have authority from Grace J. Kelley to loan this car 
to others ? 

5. Did you have authority from Grace J. Kelley to operate the 
automobile in question ? 

6. Did you on February 27th, 1954, loan this car to one, Charles 
H. Stolze? 

7. Had Charlies H. Stolze ever driven the vehicle in question 
before February 27th, 1954? If so, give a brief explanation of the cir- 
cumstances under which the vehicle was entrusted to his care and the 
number of times so loaned? 

8. When the said Charles H. Stolze was given the authority to 
drive the vehicle involved, what, if any, instructions or directions were 
given him as to the time the vehicle was to be returned or as to its use. 

9. Where were the keys to the 1942 Cadillac sedan kept on February 
27th, 1954? 

10. When had you last seen Charles H. Stolze prior to February 27th, 
1954? Explain the circumstances surrounding this meeting and the place 
of the meeting. 

11. What, if any, instructions did you leave with the supervisors 
or persons in control of your son, Charles H. Stolze, when you last 
saw them prior to February 27th, 1954? 

12. Where were you on February 27th, 1954? 


13. Who was living in your residence around the date of February 
27th, 1954 and if anyone was living or staying in your residence, did 
they have your authority or permission to let anyone drive the 1942 
Cadillac in question? 





GALIHER & STEWART 
By /s/ Richard W, Galiher 
/s/ William H. Clarke 


Attorneys for Det, Kelley 
*x* * * * 


[CERTIFICATE OF SERVICE] 


[Filed March 14, 1956] 


INTERROGATORIES PROPOUNDED TO THE DEFENDANT 
UNDER RULE 33 OF THE FEDERAL RULES OF CIVIL 
PROCEDURE 


Charles H. Stolze, 

and his attorneys, 

Burton, Heffelfinger, McCarthy & Kendrick 
1005 Investment Building 

Washington 5, D.C. 


The following interrogatories are propounded under Rule 33 
of the Federal Rules of Civil Procedure. Each interrogatory must be 
answered fully under oath in writing and your answers filed and served 
upon counsel for the plaintiffs within 15 days from the date of receipt 
of these interrogatories. | 

1. Did you have a set of keys in your possession for your use 
of the car that was involved in this accident? | 

2. How many sets of keys were in Stolze house? 

Where were they, and in whose possession? 


3 
4. In whose possession was the registration card to this vehicle? 
5 


If not in any specific person's possession, where ms it 
kept? i 
6. Did you have the registration card with you or in the auto- 
mobile on the night of the accident? | 
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7. If so, how did you come into possession of it? 
8. Each time that you wanted to use the car that was involved in 
this accident, was it necessary to obtain specific permission from your 
18 father? 
9. If so, were any limitations placed on your 
(a) type of use of the car 
(b) the time of use of the car and its return 
(c) place where the car could be used 
(d) on the actual operation of the vehicle 
10. If specific permission was not neededto use this automobile, 
nor obtained, did you at any time prior to this accident ever receive 


permission from your father to use this vehicle? 


11. If so, when was said permission given, and were any in- 
structions given to you as to: 
(a) type of use of the car 
(b) the time of use of the car and its return 
{c} place where the car could be used 
(d) on the actual operation of the vehicle 
12. Did you ever get permission from your mother to use this 
vehicle ? 
13. If so, when was said permission given, and what were the 
instructions given as to: 
{a} type of use of the car 
(b) the time of use of the car and its return 
{c) place where the car could be used 
(d) on the actual ope ration of the vehicle 
14. Did you ever receive permission to use this automobile by 
defendant Grace J. Kelley? 
15. If so, state when and what instructions were given as to: 
(a) type of use of the car 
(b) the time of use of the car and its return 
(c) place where the car could be used 
(d) on the actual operation of the vehicle 
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16. Did defendant Grace J. Kelley ever specifically prohibit 
your use of the automobile that was involved in this accident, or operation 
of this vehicle? | 


17. If so, state when this prohibition was made and the circum- 
stances under which it was made. | 


18. Did you ever use this automobile without the permission or 
knowledge of your father? | 

19. If so, did your father ever find out about such use? 

20. If so, what actions were taken by your father to: prevent 
such further unpermitted use ? : 

21. On the night of the accident, or during the period that your 
parents were out of town, was it necessary for you to put gas in this 


automobile, make any repairs, or any expenditures at oak on the main- 
tenance of this vehicle? 


22. If so, how were they paid for? 
23. Where were these expenditures made? | 
24. State the names and addresses of all persons known to the 
defendant, and/or his counsel to have been witnesses to this accident. 
25. State the names and addresses of all persons known to the 
defendant, and/or counsel to have been at the scene of the accident at 
the time of its occurrence or shortly thereafter. 
/s/ Joseph D. Bulman 
Attorney for Plaintiffs 


[CERTIFICATE OF SERVICE] 


[Filed April 10, 1956] 


PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 


This is a personal injury action arising out of a collision between 
two automobiles at the intersection of 6th St. N. W. and New York Avenue 
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14 
N.W. on Feb. 27th, 1954. Ps were passengers in an automobile owned 
and operated by D.: White at or near its intersection with N. Y. Ave. 
The automobile of D. Kelly was operated by D. Stolze. The D. Stolze 
cross claims against D. White seeking contribution for any judgment 
which may be recovered against him. D. White crossclaims against 
D. Keliy and Stoize and seeks judgment against them for damages 
alleged to have been suffered. 

Pre trial statements of Ps; of D. Kelly; of D. White; of D Stolze 
are herewith attached and by reference made a part of this pretrial order. 
D White has stipulated that he will supply statement of special 

damages within 5 days. 

Stipulations: The following may be introduced without the necessity 
of formal proof subject to the customary objections: 

Traffic regulations; Freedmans Hospital Records, X-rays; D.C. General 
Hospital records and X-rays; applicable tables of life expectancy. 

Pictures of Kelly car initialled by court. Medical examination 
and deposition of the two Ps and the D White May be taken by the D Kelly 
and Stoize if desired. 

With respect to the requests of P in Ps pretrial statement that the 
court appoint a guardian of litem for minor D Charles H. Stokes, the 
court defers ruling on said request and grants counsel for D Stolze 
leave to make inquiry into the question, is D Stolze emancipated. 

In the event that g.n.1l. shall be appointed court grants to counsel 
for D Stolze or to a g.n.1l. appointed for D Stolze the right to request 
addition pretrial as to the action as it affects D Stolze or the guardian 
appointed for him. 

Court denies Ps request for increase in ad damnum for both Ps. 
Court grants leave of P to change spelling of D Kelly from Kelly to 
Kelley. 


Dated April 10, 1956 /s/ Charles F. McLaughlin 
Pretrial Justice 
Attorneys authorized to act: /s/ Arthur S. Feld 


Attorney for Plaintiff 


[Filed April 10, 1956] 
PLAINTIFFS' PRE-TRIAL STATEMENT 


Occurrence On February 27, 1954, plaintiffs were passengers in 
an auto owned and operated by defendant White in a northerly direction 
on 6th St., N. W. at or near its intersection with New York Ave., N.W., 
Washington, D.C. At said time and place, defendant Kelley was 
operating her auto, by and through her agent, servant, employee or 
permissive user, defendant Stolze, in a westerly direction on New York 
Ave., N.W., and the autos of the defendants collided at said inter- 
section, as a result of which the plaintiffs were severely and perma- 
nently injured. ! 


| 
| 
‘ 


Liability Each Defendant; 
Failure to yield right of way to vehicle (sec. 46) 
Failure to operate vehicle at that speed which was 
reasonable and prudent under the circumstances (Sec. 22a) 
Failure to slow down at approach to intersection (Sec. 
22c) | 
Failure to operate vehicle within speed limit (Sec. 
22b) 


Failure to keep vehicle under control so as to avoid 


colliding (Sec. 22a) 
Failure to give full time and attentim (See. 99c) 
Failure to keep proper lookout 
Failure to sound a warning 
Injuries Addie Clark 
Rauma to back 
Fracture of thoracic vertebra, T-10, with transection of spinal 
cord by bone spicule 
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Complete paraplegia with anesthesia below T-10 

Nervous shock, mental anguish, pain and suffering 

Generalized bruises, contusions and abrasions 
A laminectomy was performed; followed by a bilateral spinal fusion with 
bone graft from right tibia. Plaintiff was hospitalized for approximately 
10 1/2 months; and thereafter has been confined to her home with con- 
tinuous treatment there and at the Physical Medical Dept. of D.C. 
General Hospital, which includes training for reflex bladder, mobility 
and rehabilitation, etc. 

Plaintiff has permanent disability with complete loss of use of both lower 
extremities and certain bodily functions; and will continue to need care 
for life. 

Gwendolyn Clark: 

Contusions to left cheek and left hand 

Laceration to upper lip and left knee 

Contusions to both shoulders 

Comminuted fracture of left femur 

Period of unconsciousness after accident - concussion 

Trauma to abdomen 

Generalized bruises, contusions and abrasions 

Nervous shock, mental anguish, pain and suffering 

2 front top teeth chipped 

Plaintiff hospitalized for approximately 6 weeks and femur was 
treated by open reduction followed by fixation by Rush intrameduliary 
mail and plaster cast; followed by therapy, etc. 

On February 2, 1955, plaintiff slipped on ice and fell, refracturing 
left femur. Hospitalized and put in cast, which was removed on 
February 25 and released March 20, 1955. 

On May 11, 1955, plaintiff hospitalized because of drainage 
from a sinus over original fracture site; and on May 12, 1955 operated 


upon and pin removed. Put in cast which was removed later and on 
September 2, 1955 discharged from hospital. 
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Plaintiff has permanent limitation of motion and function of left 
lower extremity; scarring of extremity; 2 teeth chipped; scar on hip; 


headaches. ! 
Specials Up to Pre-Trial ! 
Addie Clark: | 
Freedmen's Hospital $3121.33 
Dr. Gladden 750.00 
Dr. Greene 920.00 
D.C. General Hospital, 3/2/55 to present ! 
Wheel Chair, approx. 
Transportation to D.C. General and aide 

3/22/55 to 4/6/56 - 57 weeks at $4.80 
Personal services and accessories at Freedmans 





Personal services and accessories at home 
Medical supplies, etc., at Freedmens 
Medical supplies, etc., at home 
Special bed at home 
Practical nursing: 
$25 week minimum 1/10/55 to 4/6/56 - 65 weeks ! 
1625. 00 
Laundry for 65 weeks at $2.50 162.50 





Orthopedic appliances, approx. 100. 00 

Loss of earnings: ! 
2/25/54 to 4/6/56 - 110 weeks at $63.80 7018/00 

Future Specials: i 


Medical treatment 


Hospitalization 

Rehabilitative treatment 

Practical nursing and/or institutional care 
Personal services, accessories, laundry, etc. 
Medicines and orthopedic appliances 
Transportation 

Loss of earnings 





Gwendolyn Clark: 
Freedmens Hospital $3106.10 


Dr. Gladden 1760. 00 
Medicines, etc. 50. 00 
Transportation 50. 00 
Loss of earnings: 

2/25/54 to 4/6/56 - 110 weeks at $21 2310. 00 
Future medical attention and hospitalization 
Future dental treatment 
Future loss of earnings 


Stipulations 
Traffic reguiations 


Freedmens Hospital records, x-rays and bill 
D.C. General Hospital records, x-rays and bill 
Letter from employer dated May 6, 1954 and Sept. 23, 1954 
Exchange witnesses within 10 days 
Defendants to specify plaintiffs' acts of negligence 
Tables of Life Expectancy 
Plaintiffs move to amend complaint as follows: 

1. Change spelling of Kelly to Kelley 

2. Increase ad damnum for Addie Clark to $500, 000.00 and 
Gwendolyn Clark to $100, 000. 00. 

Plaintiffs request that Court appoint a Guardian ad Litem for 
minor defendant, Charles H. Stolze 


[Filed April 10, 1956] 
PRETRIAL STATEMENT OF WARREN H. WHITE 
1. The defendant Warren H. White denies any negligence and charges 
that defendant, Charles H. Stolze's negligence was the sole cause of 
the accident in that he: 
a. Failed to slow down at an intersection. 
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b. Traveled at an unreasonable and excessive speed. 
c. Failed to give full time and attention. 
d. Violated the doctrine of last clear chance. 
He was the permissive user at the time of the accident of the vehicle 
owned by defendant Kelley. | 
The defendant Warren H. White suffered the following injuries: 
Fracture of the Acetabulum. ! 
Residual stiffness in right hip. 
Bruises, Contusions and lacerations. 
3. The defendant, Warren H. White will submit within five days 
to opposing counsel a list of his special damages claim. ! 


i 
| 
i 
| 
1 


/s/ Jacob A. Stein 


[Filed April 10, 1956] 


PRETRIAL STATEMENT OF DEFENDANT, GRACE 
KELLEY 


This defendant denies knowledge of the accident; she denies that 
the automobile was being operated with her permission and/or consent 
by one, Charles H. Stolze, at the time of the alleged accident. All 
allegations of negligence are denied. 

Stipulations: 

1. Pictures of Kelley Car. 
2. Traffic Regulations. 
3. Medical examination, if desired. 
GALIHER & STEWART 
By: /s/ William H. Clarke 
Attorneys for Deft. Kelley 
[CERTIFICATE OF SERVICE] : 


! 
i 
' 
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[Filed April 10, 1956] 


PRE-TRIAL MEMORANDUM OF DEFENDANT 
CHARLES H. STOLZE 


The defendant, Charles H. Stolze, denies all allegations of negli- 
gence set forth in the complaint; denies that he was operating the auto- 
mobile of the defendant, Grace J. Kelley, with her permission, knowledge, 
or consent, at the time of the accident; alleges the negligence of the 
plaintiffs in failing to exercise due care for their own safety. 

The defendant, Charles A. Stolze, denies all allegations of negli- 
gence as alleged in the cross-claim of the defendant, Warren H. White. 

The defendant, Charles H. Stolze, cross-claimed against the 
defendant, Warren H. White, seeking contribution for any judgment 
that may be recovered against the said Charles H. Stolze, alleging the 
negligence of the defendant, Warren H. White, in 

Speeding; 

Failing to slow down on approaching the intersection. 
Failing to keep his car under control, while driving 
Failing to give full time and attention while driving. 
Failing to yield the right-of-way. 

The defendant, Charles H. Stolze, requests the following: 

1. That the plaintiffs furnish an itemization of all injuries claimed, 
especially those of a permanent nature, and an itemized list of all 
special damages claimed to date. 

2. That plaintiffs furnish copies of all available medical reports. 

3. That pertinent traffic regulations may be admitted into evidence 
without formal proof subject to relevency, etc. 

4. That a photograph of the automobile operated by the defendant, 
Charles H. Stolze, be admitted without formal proof. 

BURTON, HEFFELFINGER, McCARTHY & KENDRICK 
By /s/ W. Cameron Burton 

Attorneys for defendant, Charles H. Stolze. 
[CERTIFICATE OF MAILING] 





[Filed April 19, 1956] 





ANSWERS TO INTERROGATORIES PROPOUNDED 
TO DEFENDANT CHARLES H. STOLZE | 


Joseph BD. Bulman, Esquire 
Attorney for Plaintiffs 

800 Woodward Building 
Washington, D.C. 


Defendant Charles H. Stolze's answers to the interrogatories 





propounded to him by the plaintiffs, served March 13, 1956, are as 


follows: 
is 
2. 
3. 

dresser. 
4. 


Never. 
One. 


In father's possession on shelf downstairs or on his bedroom 


Never knew. 
Never knew. 
I don't know. 
See answer to question #6. 
Definitely. 
(a) Had to have a date or definite place to go. 
(b) Never later than 1:00 o'clock, with one exc eption. 
(c) Not allowed to leave Virginia. | 
(d) Father said if I ever got a ticket that was it. | 
See answers to questions #8 and #9. | 
See answers to questions #8 and #9. 
Never. 
See answer to question #12. 
Never. 


See answer to question #14. 





16. 
it. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
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Do not remember any prohibition. 
See answer to question #16. 
Once, the time of the accident. 
Yes. 
Objected to as immaterial, irrelevant and inadmissible. 
Bought about $1.00 worth of gas. | 
All chipped in a quarter or so. 
Don't remember. 
Leslie Neale, Burton Neale, 4424 North 16th Street, Arlington, 


Virginia; Charles H. Stolze, 1420 Utah Street, North, Arlington, Virginia; 
James Pollard, 1526 North Utah Street, Arlington, Virginia; and a Grey- 
hound Bus driver whose name and address are unknown. 


25. 


Leslie Neale, Burton Neale, 4424 North 16th Street, Arlington, 


Virginia; Charles H. Stolze, 1420 Utah Street, North, Arlington, Vir- 
ginia; J ames Pollard, 1526 North Utah Street, Arlington, Virginia; a 
Greyhound Bus driver whose name-and address are unknown; Officers, 


T. S. Mangum, L. A. Wozniak and W. B. Phares. 


/s/ Charles H. Stolze 


Subscribed and sworn to before me this 10th day of April, 1956. 


/s/ Olive E. FitzGerald 
Notary Public 


[CERTIFICATE OF SERVICE] 


[Filed May 16, 1956] 


MOTION FOR LEAVE TO FILE A MOTION FOR 
SUMMARY JUDGMENT 


Comes now counsel representing the defendant, Grace J. Kelley, 
and asks this Honorable Court for leave to file a Motion for Summary 
Judgment herein. The case was pretried on April 15th and is on the 
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daily assignment although no date for trial has been assigned. Certain 
depositions were taken on April 13th, which were not written up and 
delivered to counsel for study until after the pretrial was held. Asa 
result of counsel's study of these depositions, counsel feels that his 
Motion for Summary Judgment will lie and should be heard before 
trial and if granted, it should greatly reduce the number of issues 
and cut down the number of days required for this case. : 

A copy of the Motion for Summary Judgment is attached hereto 

as an exhibit and is made in good faith and not to delay the trial date. 

/s/ William H. Clarke 

Of Galiher and Stewart : 

Attorneys for defendant Kelley 


| 


[CERTIFICATE OF SERVICE] | 





32 [Filed May 16, 1956] 


MOTION FOR SUMMARY JUDGMENT | 
Comes now counsel representing the defendant, Grace J. Kelley, 

and moves this Honorable Court to grant her Motion for Summary Judg- 
ment or in the alternative to dismiss the complaint inasmuch as there 
was no permission given the driver to use the automobile on the occasion 
involved. | 
/s/ William H. Clarke | 
Of Galiher & Stewart : 
Attorneys for defendant Kelley 


[CERTIFICATE OF SERVICE] : 
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NOTICE TO: 
Joseph D. Bulman, Esq. 
Attorney for Plaintiffs 
800 Woodward Building 
Washington, D.C. 


Please take notice that the points to be submitted in support of 
this motion, and the authorities intended to be used, are attached hereto. 
The rules of the above-named court require that if you oppose the 
granting of the same, you shall within five days from the date of service 
of a copy thereof upon you, or such further time as the said 
court may grant, or as the parties of this suit may agree upon, file 
in reply with the court a statement of the points and authorities upon 
which you rely, and serve a copy thereof upon counsel for the defendant 
named above. 


/s/ William H. Clarke 


[Filed May 16, 1956] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 


A reading of the depositions and of the interrogatories discloses 
that the defendant, Grace J. Kelley, was the owner of the vehicle in- 
volved and that she gave that vehicle to her brother, Bertram Stolze, 
and that he had the control over the vehicle as to who wed same. 

The defendant, Charles H. Stolze, was the son of Bertram Stolze 
and according to his deposition, dated August 5th, 1954, and the answers 
to his interrogatories dated the 10th day of April, 1956, and the testimony 
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of his mother, Helen L. Stolze and of Grace J. Kelley, contained in the 
deposition dated April 12th, 1956, he had to ask his father specifically 
for the use of the automobile. He also had to explain to his father why 
he wanted the automobile and approximately where he was going and 
his father then either granted or denied his wquest, and if granted, 
set down a time for his return. His father also limited him as to where 
he might travel with the vehicle on each occasion that he was allowed 
to drive same. | 


In addition thereto, the depositions will show that Mrs. Kelley 
and the mother, Mrs. Stolze, drove the defendant, Charles H. Stolze, 
to the military academy in Virginia and informed him that they would 
be out of town for a period of time and told the school authorities that 
he was not to be allowed home until notified by the parents that they 
had returned from their trip. The deposition will also show that the 

minor, Charles H. Stolze, came home, went into the unoccupied 


house and took his father's keys, either from his father's dresser or a 
shelf in the downstairs hall, removed the vehicle from the garage, drove 
same from Virginia to the District of Columbia in company with three 
other boys at a late hour, at which time the accident occurred. The 
depositions also show that neither the owner of the vehicle or the parents 
knew of the accident or that the boy was driving the car. : 

The vehicle was not being operated at the time of the accident 
with the permission of the owner and this is admitted by the driver, 
Charles H. Stolze, as he realizes he has done wrong. 

Recently the Court of Appeals decided the case of Boyd vs. Liberty 
Mutual Insurance Company, March 22nd, 1956. The court there said: 

"There was nothing shown from which it could be 

rationally implied that the realty company had given the driver 

authority to use the truck m his own personal holiday ex- 

cursion. . .". | 

There are, of course, numerous other cases to point, but this 
appears to be the latest. 
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Rule 56 of the Federal Rules of Civil Procedure. Depositions of 
parties and answers to interrogatories contained in the file, together 
with lists of names of known witnesses. 

The witnesses supplied by all parties, shows that no witnesses are 
known to any of the parties other than those whose depositions and in- 
terrogatories are in the file. A reading of this material discloses that 
there is no genuine issue of fact and the motion should be granted. 

/s/ William H. Clarke 
Of Galiher & Stewart 
Attorneys for defendant Kelley 


[CERTIFICATE OF SERVICE] 


[Filed June 5, 1956] 


SUGGESTION OF DEATH 
Comes now counsel for Grace J. Keliey and suggests to the court 
her death on May 23rd, 1956. 


GALIHER & STEWART 
/s/ William H. Clarke 
Attorneys for Deft. Kelley 


{CERTIFICATE OF SERVICE] 
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[Filed June 12, 1956] 
i 


POINTS AND AUTHORITIES IN OPPOSITION TO DEFENDANT 
GRACE KELLEY'S MOTION FOR SUMMARY JUDGMENT 


It seems to plaintiffs that in considering any motion for summary 
judgment it is proper and helpful to bring once again into sharp focus 
certain well-settled legal fundamentals concerning this procedural 
device. The leading District of Columbia case of Dewey vy. Clark, 

86 App. D.C. 137, 143, 180 F.2d 766, 772 (1950), performs this 
office. In that case the U.S. Court of Appeals stated: ! 

"Our study of the question makes the following points clear: 

(1) Factual issues are not to be tried or resolved by summary 

judgment procedure; only the existence of a genuine and 

material factual issue is to be determined. Once it is deter- 
mined that there is such an issue summary judgment may not 
be granted; (2) In making this determination doubts (of course 
the doubts are not fanciful) are to be resolved against the 
granting of the summary judgment; (3) There may be no genuine 
issue even though there is a formal issue. Neither a purely 
formal denial nor, in every case, general allegations, defeat 
summary judgment. On this point the cases decided by this 
court must rest on their own facts rather than upon a rigid 

rule that an assertion and a denial always preclude the granting 

of summary judgment. Those cases stand for the proposition 

that formalism is not a substitute for the necessity of a real 

or genuine issue. Whether the situation falls into the category 

of formalism or genuineness cannot be decided in the abstract; 

(4) If conflict appears as to a material fact the summary pro- 

cedure does not apply unless the evidence on one or the other 

hand is too incredible to be accepted by reasonable minds or is 
without legal probative force even if true; (5) To support summary 


| 
| 
| 
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judgment the situation must justify a directed verdict insofar 

as the facts are concerned."" (Emphasis supplied) 

It is noted that this motion for summary judgment is based on 
answers to interrogatories and depositions. While in general such 
judgments should be, as the appellate courts have declared, but seldom 
given, it should be even more sparingly given under these circumstances. 
As Judge Frank stated in Arnstein v. Porter, 154 F.2d 464, 470, 


(CCA 2d, 1946): 
"We agree that there are cases in which a trial would be 
farcical . . . But where, as here, credibility, including 


that of the defendant, is crucial, summary judgment becomes 
improper and a trial indispensable. It will not do, in such 

a case, to say that, since the plaintiff, in the matter pre- 
sented by his affidavits, has offered nothing which discredits 
the honesty of the defendant, the latter's deposition must 


be accepted as true. We think that Rule 56 was not designed 
to foreclose plaintiff's privilege of examining defendant at 


atrial, especially as to matters peculiarly within defendant's 
Knowledge." (Emphasis supplied). (Cited with approval in 


Cellini v. Moss, Appeal #12808, decided April 5, 1956, 
U.S. App. D.C. ’ 


In Colby v. Kilune, 178 F2d 872, 874 (CCA 2d, 1949) Judge Frank 
again stressed that the credibility of witnesses 
", . . is to be tested when they testify at a trial [court or jury]. 


Particularly where, as here, the facts are peculiarly in the 
knowledge of defendants or their witnesses, should the 
plaintiff have the opportunity to impeach them at a trial; 


and their demeanor may be the most effective impeachment. 
Indeed, it has been said that a witness' demeanor is a kind 


of ‘real evidence’; obviously such ‘real evidence’ cannot 

be included in affidavits.'' (Emphasis supplied) 

Dulansky v. Iowa-Ilinois Gas & Electric Co., 191 F2d 881 
(CA8th, 1951) further illustrates the improper use of the summary 
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judgment procedure at the trial court level. This was an action to re- 
cover damages for the death of plaintiff's ten-year-old son allegedly 
caused by the negligent operation of defendant's bus in striking the 
child while he was riding a bicycle on a street. Defendant moved for 
summary judgment on the basis of the testimony taken at a coroner's 
inquest, and the affidavits of its bus operator, of the sole passenger 
on the bus at the time of the accident, and of two physicians. There 
were also submitted answers to certain interrogatories. After 
having the matter under advisement for six months the trial court filed 
elaborate findings of fact and conclusions of law and granted defendant's 
motion. In reversing, Judge Gardner at pp. 883-884 stated: 
"The proceeding on motion for summary judgment is in the 
nature of an inquiry in advance of the trial for the purpose of 
determining whether there is a genuine issue of fact = not for 
the purpose of determining an issue of fact. ! 
"As a summary judgment presupposes that there is no | geneing 
issue of fact, findings of fact and conclusions of law are not 
required. It was not the purpose of this rule to require a party 
to try his case on affidavits with no opportunity to cross-examine 
witnesses; in fact, only in a rare case can it be determined by 
affidavit that the evidence available will be such as to entitle 
the movant, if the case were tried on its merits toa jury, to 
a directed verdict because there has been no opportunity to 
cross-examine the witnesses. Here the direct evidence largely 
relied upon is that of the operator of the bus who was, of course, 
an employee of the defendant, and the opinion of expert witnesses. 
',.. Whatever the weight of the testimony of these witnesses 
might be on trial a party may not, we think, by resorting to 
motion for summary judgment supported by affidavits, with- 
draw his witnesses from cross-examination, the best known 
method for testing the truthfulness of testimony. Their credi- 
bility and the weight to be given to their opinion should be 


determined on trial in the regular manner." | 
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The present case calls for this special consideration because it presents 
the problem of the propriety of granting a motion for summary judgment 
based on certain evidence arising out of discovery proceedings which, 
according to the movants averment, is in conflict with a statutory pre- 
sumption. Moreover, there are very serious problems raised by 
the circumstances involved in the case as to (1) inferences to be drawn 
from such circumstances and from testimony and (2) the credibility of 
witnesses. 

It seems clear that defendant Grace Kelley, the owner of the 
vehicle does not rebut the statutory presumption by asserting that 
she had created in another a like power to give consent to the use of 
her automobile. On the contrary, it appears from her deposition that 

defendant Kelley, the owner of the vehicle, knew that under her 
delegation of authority to her brother Bertram Stolze, her nephew, 
defendant Charles Stolze, did from time to time use the vehicle. It 
further appears that owner Kelley not only impliedly consented to 
such use but expressly so consented. That a jury might so find is too 
plain for argument unless the alleged breach of alleged instructions 
issued by Bertram Stolze to his son defendant Charles Stolze serves 
to defeat this inference (and it seems at least questionable that all or 
any such instructions were issued). While plaintiffs assert that she 
may not, it is not necessary to labor the question in the present posture 
of the case, for, in any event, the drawing of the proper inferences 
presents a jury question. Moreover, it must be remembered that 
according to defendant Stolze's deposition, he obviously had the consent 


of his father to use the car, subject only to its availability to him, and 
in accordance with certain restrictions designed not to control the car's 


use but to control his son's youthful conduct. Defendant seems to contend 
that defendant Stolze, realizing that he has done wrong, denies that the 


vehicle was being operated at the time of the accident with the consent 

of the owner and that this contention is decisive as to the case. Defendant 
Stolze admits that defendant Kelley had never complained of his use 

of the car on any previous occasion even though she seemed to have no 





| 
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knowledge as to whether his father had given permission on those other 
occasions. It is submitted that such a disclaimer on the part of the 
driver as to the consent of the owner, in terms of validity under 
these circumstances, is legally of little value especially where there 
is a general pattern of permissive use. A jury may well draw the 
inference of consent under the circumstances. Defendant’ refers speci- 
fically to one case, Boyd v. Liberty Mutual Insurance Co. » Appeal 
#12621, decided March 22, 1956, U.S. App. D.C. _ ; 

and then says that "There are of course, numerous other cases 
in point. . .". Assuming that there are, although none are named, 
and assuming further that by being in point defendant means they 
support the motion contained in the quotation from the Boyd case which 
is set forth in his Points and Authorities, they do not control the present 
case for it is clear from what defendant himself shows that it could be 
rationally implied that defendant Kelley had given defendant Stolze per- 
mission to use her car through her brother Bertram Stolze. And this, 
even without the statutory presumption that she did. : 


As stated in Dewey v. Clark, supra, to support a motion for 


summary judgment the situation must justify a directed verdict insofar 
as the facts are concerned. Could the Court, then, in this case direct 
a verdict? It seems to plaintiffs that the Court of Appeals in the case 
of Hiscox v. Jackson, 75 App. D.C. 293, (1942) (involving the applica- 
tion of presumption involved in the D.C. Financial Responsibility Act) 
seems to preclude an affirmative answer to the question posed. That 
case was argued before Justices Vinson, Rutledge, and Stephens. Judge 
Vinson wrote the opinion for the Court in which he stated as follows: 
"A reading of the four versions, defendant's and three of his 
witnesses', reveals what might be considered inconsistencies 
and self-contradictions, and leaves some doubts as to the ab- 
solute credibility of the witnesses -- two typical jury functions. 
This in light of the proposition that defendant's proof may be 
contradicted by his own evidence. We shall not go into detail, 
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but suggest some of the items which might create doubts or 

contradictions." (Id. p. 294) (Emphasis supplied) 

The conclusion of the Court of Appeals was that the items to which 

alluded were "some of the doubts in defendant's evidence that pre- 

vent its being the compelling evidence required to support a directed 

verdict."" It, the Court, therefore held that the court below erred in 

directing a verdict for the defendant. [This even though the trial court 

had the opportunity to observe the demeanor of the witnesses and 
make judgments as to credibility]. 

Plaintiffs in the present case would likewise, without going into 
all the details, like to suggest some of the items of evidence which the 
Court will find upon a reading of the depositions filed in the case which 
might create doubts or be regarded as contradictions. 

A jury might ("ought" would be a more appropriate word) find 
that defendant Kelley considered her nephew defendant Stolze a good 
driver; that he on occasion drove Mrs. Kelley herself; as a matter 
of fact he had driven Mrs. Kelley on an extensive vacation trip; that 
Mrs. Kelley had given Mr. Bertram Stolze, father of the defendant 
Stolze, carte blanche with reference to the use of the vehicle including 
a power to let others use it; that she knew full well that Defendant Charles 
Stoize used the car; that she at no time directed that defendant Charles 
Stolze not use the car; that she approved of such use; that the keys to 
the car were readily accessible to any member of the Stolze household; 
both Mrs. Stolze and defendant Charles Stolze were limited only in the 
use of car by its being used by Mr. Stolze; that this use of the car by 
defendant Stolze was part of a general pattern to which defendant Grace 
Kelley not only impliedly consented to, but, expressly consented to 
when in answer to the question, "Had you ever told Mrs. Stolze that 
Charles could use the car at any time?" she replied, At Mr. Stolze's 
discretion."' [The jury might find that the close family relation be- 
tween Kelley and Stolze was such that she not only permitted him 
generally to drive the car but desired him to]. 
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The jury might further find that in the exercise of the discretionary 
power to control the use of the car, that Mr. Bertram Stolze as a part 
of an established pattern of family use of the car allowed defendant Charles 
Stolze the use thereof generally; that the only limitations placed on such 
use was the unavailabiity of Mrs. Kelley's car and certain admonitions 
designed to proscribe in a genuine fashion the youthful proclivities 
of defendant Charles Stolze and in no way proscribing his general use 
of the car so long as he conducted himself properly; that as a part of 
achieving good marks at Fork Union Military Academy, defendant Stolze 
was entitled under the school rule to certain weekend and dther leaves; 
that Defendant Stolze was an honor student and received weekend and 
other leaves almost as a matter of form; that knowing this, the keys to 
the car were left readily accessible to defendant Stolze at home even 
when the parents were away; that no admonition was made to defendant 
Stolze not to use the car in accordance with the general scheme of user. 

In connection with some of the points just made we are mindful 
that there are inconsistencies in the testimony from which the possible 
inference are drawn. In addition we think the Court will find that the 
question of credibility of witnesses arises -- especially in the case of 
defendant Stolze -- and that there are inconsistencies between some of 
the testimony and the implications raised by the detailed circumstances. 
These, however, are additional reasons why the motion for summary 
judgment should not be granted, as they necessarily requite a jury 
decision. 

Applicable cases teach that in deciding a motion for summary judgment 
the Court must take the view of the evidence most favorable to the party 
against whom it is directed giving to that party all favorable inferences 
that may be reasonably drawn from the evidence. If, when so viewed, 
reasonable men might reach different conclusions, the motion should be 
denied and the case tried on the merits. Ramsouer v. Midland Valley 
R. Co., 135 F2d 102 (CCA 8th, 1943). 

We call the Court's attention to the trenchant observation of Judge 


Smith in Zig Zag Spring Co. v. Comfort Spring Corp., 89° F. Supp. 410, 
(D.N.J. 1950). 
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‘It is our observation that the very purpose of Rule 56 is 
defeated where as here, the motion for summary judgment 
rests solely on a voluminous record which contains the testi- 
mony and the other evidence which will be offered by the parties 
on the trial of the action. This procedure casts upon the court 
the burden of examining the evidence in advance of trial when 
the court is without authority to determine its credibility, 
weight or sufficiency. It is obvious that summary judgment 
entered under these circumstances can only result in reversal 
as the many reported cases indicate. The time of the trial 
court and frequently that of the appellate court is not conserved 
but wasted. This is clearly not conducive to the efficient 
administration of justice." 
In Bozant v. Bank of New York, 156 F2d 787, 790 (CCA2d, 1946), 
Judge Learned Hand stated: 
"In conclusion we cannot avoid observing that the case is 


another mistaken effort to save time by an attempt to dispose 
of a complicated state of facts on motion for summary judg- 


ment. This is especially true when the plaintiff must rely 

for his case'on what he can draw out of the defendant. Arnstein 

v. Porter, [supra]. It appears to be somewhat difficult 

to persuade the district courts of this; but we are satisfied 

that it is true." 

It is significant that in this case the plaintiff is not only aided 
by a presumption of consent under the D.C. Financial Responsibility Act 
but also by inferences which may be drawn from the testimony of the 
defendant and the circumstances related by defendant's own witnesses. 
To hold that such a case can be disposed of on a motion for summary 
judgment, would, in the words of the Municipal Court of Appeals for 
the District of Columbia, 

*.... Surround these cases with an air of unreality, and 

create an easy opportunity for defendants confronted with 

such claims to resort to the simple device of swearing a 
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plaintiff out of Court." Schwartzback v. Thompson 

33 A. 2d 624, 626 (1943). | 
Under these circumstances, it would be error to grant a motion for 
summary judgment and in obvious disregard of legislative intent in 
drafting the statute. For a significant case dealing with the leigslative 

intent in establishing such presumptions see O'Dea v; Amodea, 
118 Conn. 58, 170 A. 486 (1934); and for their weight, see Mae v. 

Murray, 73 App. D.C. 67, 116 F2d 552 (1940). } 

For these reasons defendant Grace Kelley's motion . summary 

judgment should be denied. : 


/s/ Joseph D. Bulman 


Attorney for Plaintiffs 
* * * * | 


[CERTIFICATE OF SERVICE] 


[Filed July 27, 1956] 


MOTION OF PLAINTIFFS FOR SUBSTITUTION OF ANCILLARY 
EXECUTOR OF DECEASED DEFENDANT, GRACE J. KELLEY 


Now comes the plaintiffs, Addie Clark and Gwendolyn Clark, 
following the suggestion of death filed by the attorney of defendant, 
Grace J. Kelley, and states to this Court that on May 24, 1956, the 
will and codicil of Grace J. Kelley was filed in the Probate Court of 
the United States District Court for the District of Columbia; that 
thereafter, the named executor, Willard W. McCollum, was granted 
his petition to transmit the will to the deceased's domicile, Arlington 
County, Virginia, where said will was probated; that on June 22, 1956, 
said executor filed a Petition for Ancillary Letters Testamentary in this 





36 

Court, which letters were granted on June 28, 1956; that the said 
Willard W. McCollum is now the duly appointed, qualified and acting 
executor of the will of Grace J. Kelley, deceased; and the plaintiffs 
now move the Court to revive this action against the said Willard W. 
McCollum, executor of the will of Grace J. Kelley, deceased, and 
to substitute Willard W. McCollum, executor of the will of the deceased 
defendant, Grace J. Kelley, s a defendant herein. And further, that 
the said caption and body of the pleadings be amended to read "Addie 
Clark and Gwendolyn Clark, Plaintiffs, vs. Warren H. White, Willard W. 
McCollum, Executor Under the Will of Grace J. Kelley, and Charles H. 

Stolze." 

POINTS AND AUTHORITIES 

1. Rule 25(a) of the Federal Rules of Civil Procedure. 

2. Section 12-102, of the Code of the District of Columbia, 1951 
Edition. 


/s/ Joseph D. Bulman 
Attorney for Plaintiffs 


[SERVICE] 


[Filed August 8, 1956] 


ORDER SUBSTITUTING EXECUTOR 
It appearing to the Court that since the institution of this action, 
the defendant herein, Grace J. Kelley, has died testate, and that her 
will has been admitted to probate, and that on June 28, 1956, Ancillary 
Letters Testamentary were granted to the executor of said will, 
Willard W. McCollum; and that said Willard W. McCollum is now the 
duly appointed, qualified and acting executor of said will; now, on motion 
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of the plaintiffs herein, this action is hereby revived against Willard W. 
McCollum, executor of the will of Grace J. Kelley, deceased; and further, 
Willard W. McCollum, executor of the will of Grace J. Kelley, deceased, 
is substituted as a defendant herein; and the pleadings are hereby amended 
to read, both in caption and body, as "Addie Clark and Gwendolyn Clark, 
Plaintiffs, vs. Warren H. White, Willard W. McCollum, Executor 
Under the Will of Grace J. Kelley, Deceased, and Charles H. Stolze." 


/s/ Edward A. Tamm 
JUDGE 


[SERVICE] 


[Filed August 13, 1956] 


AMENDED COMPLAINT 
~ (Personal Injuries) : 
1. This Court has jurisdiction of the within cause of action, the 
amount in controversy exceeding the sum of Three Thousand Dollars 
($3, 000. 00). | 
2. On, to wit, February 27, 1954, plaintiffs, Addie Clark and 
Gwendolyn Clark, were passengers in an automobile owned and operated 
by defendant, Warren H. White, in a northerly direction on 6th Street, 
N.W., at or near its intersection with New York Avenue, N. W., Washing- 
ton, D.C., in a negligent and careless manner, and in violation of the 
traffic rules and regulations then and there in effect in the District of 
Columbia. At the time and place aforesaid, defendant Grace J. Kelley, 
now deceased, and for whom there has now been substituted her executor, 
as a defendant, Willard W. McCollum, was operating her automobile, by 
and through her agent, servant, employee or permissive user, defendant 
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Charles H. Stolze, in a westerly direction on New York Avenue, N.W., 
in a careless and negligent manner, and in violation of the traffic rules 
and regulations then and there in effect in the District of Columbia. Asa 
result of the negligence and carelessness of the defendants as 
aforesaid, jointly and severally, their automobiles collided in the said 
intersection, as a result of which the plaintiffs were severely and 


permanently injured. 

3. Asa result of the collision aforesaid, the plaintiff, Addie 
Clark, sustained the following severe, permanent and painful injuries; 
trauma to the back; fracture of the thoracic vertebra, with transection 
of the spinal cord; complete paraplegia with anesthesia up to the level 
of the thoracic vertebra; other injuries in and about the head, body and 
limbs; nervous shock and mental anguish. As a result of the injuries 
aforesaid, the plaintiff was required to undergo a spinal operation; 
has a permanent injury to the back; has permanent paraplegia; has 
other permanent injuries; has suffered, and will continue to suffer, great 
physical pain, and mental anguish; has expended, and will continue to 
expend, sums of money for hospital, medical care and associated 
items; and has been, and in the future will be, unable to pursue her 
usual gainful occupation. 

4. Asa result of the collision aforesaid, the plaintiff, Gwendolyn 
Clark, sustained the following severe, permanent and painful injuries: 
contusions to the left cheek and left hand; laceration of the upper lip; 
contusions to both shoulders; comminuted fracture of the left femur; 
period of unconsciousness after the accident; trauma to the abdomen; 
other injuries in and about the head, body and limbs; nervous shock 
and mental anguish. As a result of the injuries aforesaid, the plaintiff 
has a permanent injury to the left thigh and leg; has undergone, and in the 
future will have to undergo further opeative procedures; has other 
permanent injuries; has suffered, and will continue to suffer, great 
physical pain; has expended, and will continue to expend, sums of money 
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for hospital, medical care and associated items; and for a long 
period of time will be unable to pursue her usual gainful occupation. 

WHEREFORE, the plaintiff, Addie Clark, demands judgment 
against the defendants, Warren H. White, Willard W. McCollum, 
executor under the will of Grace J. Kelley, deceased, and Charles H. 
Stolze, or either of them, in the sum of Two Hundred Fifty Thousand 
Dollars ($250, 000.00); and i 

WHEREFORE, the plaintiff, Gwendolyn Clark,demands judgment 
against the defendants, Warren H. White, Willard W. McCollum, 
executor under the will of Grace J. Kelley, deceased, and Charles 
H. Stolze, or either of them, in the sum of Twenty-Five Thousand 
Dollars ($25, 000.00); besides interest and costs. | 


/s/ Joseph D. Bulman 
/s/ Sidney M. Goldstein 


/s/ Samuel Z. Goldman 
Attorneys for Plaintiffs 


* * * * 


The plaintiffs demand trial by jury. 
/s/ Joseph D. Bulman 


[SERVICE] 


[Filed September 4, 1956] 





ANSWER TO AMENDED COMPLAINT _ | 
The defendant, Willard W. McCollum, Executor under the will of 
Grace J. Kelley,deceased, admits that the amount of this suit is in 
excess of $3, 000.00; he is without information or belief sufficient 


1 
| 
i 
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to either admit nor deny the allegations contained in Paragraph 2 of the 
Complaint with respect to the operation of the White car or the passengers 
therein; he denies that her automobile was being operated with her per- 
mission and/or consent by Charles H. Stolze at the time of the alleged 
accident; he denies each and every allegation of negligence on her part; 
he is without information or belief sufficient to either admit or deny 
the allegations with respect to the plaintiff's personal injuries or 
financial losses; he denies each and every other allegation contained in 
the Complaint with respect to Grace J. Kelley, deceased. 


GALIHER & STEWART 
By /s/ William H. Clarke 
Attorneys for Defendant 


Williard W. McCollum, 
Executor under the will of 
Grace J. Kelley, deceased. 


x * ek * 


[CERTIFICATE OF SERVICE] 





53 {Filed December 17, 1956] 


MOTION TO WITHHOLD ORDER 
Comes now the plaintiff by her attorneysand moves the Court to 

withhold signing of its order granting the motion of defendant Willard W. 
McCollum, Executor under the Will of Grace J. Kelley, deceased, for 
summary judgment to permit the taking of further deposition preparatory 
to the filing of a motion for rehearing. 

/s/ Joseph D. Bulman 

Attorney for Plaintiffs 


x ee * 


[SERVICE] 
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[Filed December 17, 1956] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 

The signing of the order granting the executor's motion for sum- 
mary judgment would deprive plaintiff of her day in Court and of the 
opportunity of examining the defendant Charles Stolze and witness 
Helen L. Stolze on the claim against the estate of Grace J . Kelley, 
deceased, in the glare of questioning under oath, from the a 
stand before the judge and jury. 

The manner in which a ;witness testifies is a most important 


item in weighing the credibility of a witness. To ousta claimant 
from Court based upon a reading of a cold, imp rsonal printed deposi- 


tion taken primarily for purposes of discovery is an action a Court should 
be most loathe and hesitant in doing. | 
Plaintiff believes that by the taking of further depositions of 

deponents Charles and Helen Stolze with the view of developing their 
bias, prejudice and possible withholding of information relevant to the 
question of permissive use will readily convince this Court the error 
of its ruling on the motion. ! 

/s/ Joseph D. Bulman ! 

Attorney for Plaintiffs i 


*x* * *e * 


[Filed December 18, 1956] 
ORDER 

Upon consideration of the motion for summary judgment filed 
herein in behalf of Willard W. McCollum, Executor under the Will of 

Grace J. Kelley, @ceased, and upon consideration of the pleadings, 
record and depositions herein, and oral argument, it is by the Court 
this 18th day of December, 1956. 
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ORDERED that the motion for summary judgment filed herein be 
and it hereby is granted and it is further, 

ORDERED that the cause be and it hereby is dismissed finally as 
to Willard W. McCollum, Executor under the Will of Grace J. Kelley, 
deceased, there being no just reason for delay. 

/s/ James W. Morris 
JUDGE 
Copies Mailed to: 


Joseph D. Bulman, Esq. 
800 Woodward Building 
Attorney for Plaintiff 


Jacob A. Stein, Esq. 
Washington Building 
Attorney for Deft., White 


Albert F. Beasley, Esq. 
Investment Building 
Attorney for Deft., Stolze 


/s/ William H. Clarke 

Galiher & Stewart 

Attorneys for Deft., McCollum 
December 11, 1956 


[Filed January 3, 1957] 
ORDER 


Upon consideration of the plaintiffs' motion to withhold the signing 
of the Order granting the motion of the defendant, Willard W. McCollum, 
Executor under the Will of Grace J. Kelley, deceased, for summary 
judgment, it is by the court this 3rd day of January 1956, 

ORDERED, that the motion to withhold the signing of the Order 
granting the motion for summary judgment be and it hereby is denied. 

/s/ James W. Morris 
JUDGE 
{SERVICE} 
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[Filed January 14, 1957] 


NOTICE OF APPEAL 
Notice is hereby given this 14th day of January, 1987, that Addie 
Clark and Gwendolyn Clark hereby appeal to the United States Court 
of Appeals for the District of Columbia from the judgment of this 
Court entered on the 18th day of December, 1956, in favor of Willard W. 
McCollum, Executor under the Will of Grace J. Kelley, Deceased. 


/s/ Joseph D. Bulman 
Attorney for Plaintiffs 


* xe kK * 


[SERVICE] 


[Filed January 14, 1957] 


POINT ON APPEAL 


The District Court erred in granting the Motion for Summary 
Judgment filed by the owner of the auto, which was based on a finding 
that the operator of said auto had not been given permission to use the 
auto. Plaintiffs submit that this problem presented a question of fact 


that required a decision by a jury and could not be decided as a matter 
of law. | 


/s/ Joseph D. Bulman 
Attorney for Plaintiffs 


** * * 


[SERVICE] 





Washington, D. C., 
Thursday, August 5, 1954 


Depositions of CHARLES H. STOLZE and GRACE J. KELLY 
taken on behalf of the plaintiffs in the above-entitled action pending in 
the District Court of the United States for the District of Columbia, 
pursuant to order, before R.G. Williams, a notary public in and for 
the District of Columbia, in Room 813 Woodward Building, Washington, 
D.C., at 10:15 a.m., Thursday, August 5, 1954. 

* * * * * 

1¥3 Thereupon 
CHARLES H. STOLZE, 
a witness of lawful age, called by the plaintiffs, first having been duly 
sworn by the notary public, was examined and testified as follows: 

EXAMINATION ON BEHALF OF PLAINTIFFS 

By Mr. Cullins: 

Q. Mr. Stolze, will you give us your full name and address, 
please? A. Charlies Hanna Stolze, 1420 North Utah Street, Arlington, 
Virginia. 

Q. And what does the H stand for? A. Hanna. 

Q. Hanna. How old are you Mr. Stolze? A. Eighteen. 

Q. How old were you on February 27, 1954? A. Seventeen. 

Q. When did you reach your seventeenth birthday? What day and 
month of the year? A. I reached my seventeenth birthday ? 

Q. Yes. A. March 19, 1953, I guess. 

Q. What year were you born? A. March 19, 1936. 

Q. 1936. We are inquiring here about an accident that occurred 

Tr 4 on February 27, 1954. Were you the driver of one of those vehi- 
cles involved? <A. Yes, sir, I was. 

Q. Which one of the cars were you driving? A. The 1942 Cadillac 
coupe, country club coupe. 

Q. In what direction and on which street were you driving? A. 

I was on New York heading west. 
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Q. Mr. Stolze, what is your father's name? What is! ‘your father's 
fullname? A. B. C. Stolze, is all I know. | 
Q. You do not know what the ''B" and the "C" stand for? A. I 
know the first is for Bertram. : 
Q. And you do not know what the middle "C" stands for? A. No, 
sir. : 
Q. And your mother's name? A. Helen Louise Stolze. 
Q. And were you residing at 1420 North Utah Street the day this 
accident occurred? <A. Yes, I was. | 
Q. Were you working on February 27, 1954, or were you other- 
wise engaged? A. No. I had just returned from school. I had not been 
working. | 
Q. Where were you going to school? A. Fork Union Military 
Tr5 Academy, Fork Union, Virginia. | 
Q. How long had you attended Fork Union Military Academy? 


A. Since September, 1953. . | 


Q. That was your first year? A. Yes, sir. | 

Q. Are you still attending the Academy? A. Yes, sir. 

Q. Had you worked gainfully prior to February 27, 1954? A. 
Could you explain that, please? 

Q. Had you worked for money for any person, corporation, com- 
pany, or so forth, for money prior to February 27, 1954? A. How 


much prior to it? A few years or -- 


Q. At any time. I want to know what you have done i the way 


of working for money. 
Mr. Burton: We object to that question as being irrelevant. 
Mr. Cullins: I think we can connect it up. 
The Witness: How far back do you want me to go? One year ? 
Two years? I haven't worked for two years. | 
By Mr. Cullins: | 
Q. You did not have so many jobs but what you can tell us what 
they were, did you? A. Well, I worked in service stations and things 
Tr 6 like that at various times. : 
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Q. How many separate jobs had you had prior to your February 
27, 1954? 

Mr. Burton: We object to that question. 

By Mr. Cullins: 

Q. You may go ahead and answer. He has noted his objection. 

A. I don't understand the question. Do you want me to go all the way 
back to five years, or do you want me to go back one year, two years, 
or what? | 

Q. Well, let us go all the way back. A. Allright. Years agol 
was carrying newspapers, and from thenI worked on a farm. I worked as 
a roofer -- 

Q. Whose farm was that? A. We rented a farm in West Virginia. 

Q. Your father's farm? A. We rented a farm. 

Q. But your father was renting the farm? A. Yes, sir. 

Q. All right, sir. You may proceed. A. Then after that I worked 
in a service station, and I worked for a few weeks in a seaplane base. 
Since then, I have come to Arlington, and since I have reached Arlington, 
the only real job I held down was the one that I had down here for the 

12° W. R. Kelley Company. I worked here for a summer. 

Q. What did you do at the W. R. Kelley Company? A. I was 
just an office boy. 

Q. When did you first go into their employ? A. I haven't the 
slightest idea. 

Q. Had you worked for them prior to 1953? 

Mr. Burton: We object. 

By Mr. Cullins: 

Q. You may answer. A. Yes, I did. I worked for them in 1951. 

Q. Did you work for them each and every summer following that? 
A. No, I didn't. 

Mr. Burton: We object. 

By Mr. Cullins: 

Q. For how many months did you work for the W. R. Kelley Com- 

pany ? 





Mr. Burton: We object. 
By Mr. Cullins: 
Q. You may answer. A. Two. | 
Mr. Burton: In order to avoid repetitive objections, may it be 
understood that the objection to all of these occupations is made because 
they are not relevant? | 
Tr 8 Mr. Cullins: Surely. | 
By Mr. Cullins: | 
Q. You worked for the W. R. Kelley Company for two months ? 
A. I would say that, yes. i 
Q. What two months of what year was that? A. It would be 
the summer before last. | 

Q. Last year? A. No; the year before last, during the summer. 
I believe it would probably be in May, June, andin July. | 

Q. In 1952? This is 1954. A. '52o0r'51. Idon't know. 

Q. What is the occupation of your father, Mr. Stolze? A. Ido 
not know. I know he works -- he has something to do with the Kelley 
Company. | 
Q. I beg your pardon? A. He has something to do “ the Kelley 
estate. 

Q. W. R. Kelley. Do you know how long he has been so engaged? 
A. No, I definitely don't. 

Q. Is your mother employed? A. No, she isn't. | 

Q. How long have you resided at 1420 North Utah Street? The 
family, I am speaking of. <A. I would be guessing, but I will say 1951, 
the summer. ! 

Tr 9 Q. Where did you live prior to that time? A. In West Virginia. 
Q. Is West Virginia the family home? | 

Mr. Burton: I object; irrelevant. : 
By Mr. Cullins: | 


| 
Q. You may answer. A. Yes -- I don't understand the question. 
Q. Is that where you were born, in West Virginia, where the family 
lived for a number of years? A. Yes, sir. 
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Q. Whereabouts in West Virginia? A. In Wheeling. 

Q. Wheeling. Do you know what your father did for a living 
while you were residing in Wheeling? 

Mr. Burton: I object to that. 

The Witness: He worked at the Electric Company. 

By Mr. Cullins: | 

Q. Has he always been connected with the W. R. Kelley Company 
since he first came to reside in Arlington County, Virginia’ A. I have 
no idea. 
Do you have any brothers and sisters? A. I have one brother. 
. Whatis his name? A. David R. 
- And how oldishe? A. I have no idea. 
Is he younger or older? A. Younger. 


Tr 10 


- Is he several years younger? A. I really can't say. 


©OH OOO 


. You can't give us it approximately? Are you the natural son 
of Mr. B. C. Stolze or adopted child? A. Natural, I believe. 

Q. Mr. Stolze, have you actually lived with your mother and father 
at 1420 North Utah Street in Arlington except for the time you have spent 
at the Military Academy? A. Yes, sir. 

Q. Have you lived with anyone else since they moved to Arlington, 
Virginia? A. By “living will you explain it? 

Q. Living or staying. Have you stayed with anyone else other than 
Mr. Stolze since they moved to the Utah Street address ? 

Mr. Burton: Do you mean for extended periods or over night or 
what ? 

Mr. Cullins: Well, any period. 

Mr.Burton: Any period? 

Trill Mr. Cullins. Yes. 

Mr. Burton: You mean an hour? 

Mr. Cullins: No. I mean a day or two days or more than occasion- 
ally. I don’t mean an oyer-night trip to the home of a friend. 

Mr. Burton: You first said "lived, " and then said "stayed, "" and 
I think perhaps Charlie doesn't quite understand what you mean. 


} 


I/ 


By Mr. Cullins: 


Q. Charlie, may I say here at this time, Mr. Burton will make 
objections from time to time, which he has a perfect right to do. But 
even though he makes an objection, unless he directs you not to answer, 
you should continue to answer. His objections are made for a purely 
legal reason, and I think if you understand that, we will get along more 
expeditiously. 

Off the record. 

(Discussion off the record) 

By Mr. Cullins: 

Q. Now, when I say "lived" or "stayed, "I mean, in whose home have 
you resided since the time your parents moved to 1420 North Utah Street. 
And by that I mean, have you on more than one or two occasions resided 
with people other than your father and mother, and, if so, where. A. I 
guess the only real period of time is since I went away to school. 

I mean, I have taken trips and been away from the house for several months. 
But other than that, I haven't. 

Tr 12 Q. You have not lived with grandparents or close friends or rela- 
tives for any protracted period of time since coming to Arlington County, 
Virginia, then? A. No, sir. | 

Q. Is the Stolze family related to the Kelley family in any manner? 
A. Yes. Mrs. Kelley is Mr. Stolze's sister. ) 

Q. In other words, Mrs. Kelley, then, is your aunt? A. Yes, sir. 

Q. Have you at any time since your family came to this area lived 
with Mrs. Kelley at her home? A. I have visited, but never lived. 


Q. Of course, you have stayed there over night on occasions? 


A. Occasionally, yes. : 
Q. Now, can you tell me where your mother and father were on 
February 27, 1954, when this accident occurred? A. They were in 
Florida somewhere. 
Q. On a vacation or on a business trip? A. Vacation, I believe. 
Q. Can you tell us about how long they had been in Florida up to 
February 27, 1954? A. No, sir, I can't. 


Tr 13 Q. Was it a matter of several days or several weeks? A. It 
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would probably be weeks, I guess. I don't actually know. 

Q. Prior to their departure from Arlington to Florida, did they 
communicate with you at the Military Academy? A. They took me down 
the day before they left. 

Q. Did they tell you at that time that they would still be in Florida 
when you got out of the Academy for the summer or for the winter or 
for the holidays? A. They told me that they would probably be down 
there when my next leave came up, yes. 

Q. Incidentally, what was the occasion of your visit to your home 
on February 27, 1954? A. I had kept my grades up and was therefore 
allowed to take leave for a week-end pass. 

Q. You were home, then, only fora weekend? A. That is all, 
two days. 

Q. When your family left you at the Military Academy and informed 
you that they were going to Florida, were they aware of the fact that you 
would be home for that week end? A. No, sir, they weren't. 

Q. What date was it that they took you back to the Military Academy 
just prior to their departure for Florida? A. I have no idea. 

Tr 14 QQ. Was it one week, or several weeks, or several months? 
A. It would probably be about two weeks. 

@. When did school open, or what was the occasion for their taking 
you back? Had you been home on a week end, or was school just starting ? 
A. I had had a pass previously because of my grades. 

Q. You were home for a week end and they took you back? A. Yes, 
sir. 

Q@. Was there any discussion between you and your parents on that 
occasion about any future leaves for you? A. I believe she told them up 
in the office I wasn’t supposed to have leave, but when I put in for leave, 
there was no objection to it. 

‘Q. You mean, your mother instructed the authorities at the Mili- 
tary Academy that you were not to have leave? A. I think so. 

Q. So you were not expected home, then, on February 27, 1954? 
A. No, sir. 
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Q. Did you communicate with your parents while they were in 
Florida before you started this leave? A. No, sir. : 
Q. Did you communicate with any relative or friend in the Wash- 
Tr 15 ington area prior to coming home? A. None whatsoever. 
Q. What time did you arrive at home on February 27th? A. I 
couldn't say the exact time. I guess between six and seven p. m 
Q. P.M. Can you tell us how you came up? A. I don't remember 
whether I took a bus or hitchhiked. It has been too long. | 
Q. And to whose home did you go when you arrived in Arlington? 
A. I went to our house. | 
Q. Was there anyone there? A. No, sir. 
Q. Where was your brother at that time? A. He was in Fork 
Union Military Academy. | 
Q. What did you do between the hours of six and = when you 
arrived back in Arlington up to twelve-thirty a.m.? A. I went out with 
my girl friend. | 
Q. Can you tell us where you went? A. I believe we went toa 
movie. I am not sure. | 
Q. Can you tell us what means of transportation you one ? A. I 
used a car. 
Q. Can you tell us what car? A. The 1942 Cadillac. | 
Tr16 QQ. Can you tell us where this car was when you got back to Arling- 
ton? A. It was in our garage. 
Q. Can you tell us how it happened to be in your garage e? 
Mr. Burton: That is, if you know. 3 
The Witness: I do not know. ! 
By Mr. Cullins: i 
Q. How long had it been in your garage prior to February 27, 
1954? ! 


Mr. Burton: I object to the question. How could he pw? 
Mr. Cullins: He may. I do not know. ! 
The Witness: I do not know. 


By Mr. Cullins: 
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Q. Had you ever seen it in your garage before? A. Yes, when 
my father came home from work. 

Q. Was this automobile used by your father in his work? A. It 
was a company car. 

Q. I know it was a company car. But was it used by your father 
exclusively? A. Yes, sir. 

Q. He brought it home with him each day from the office? A. Yes, 
sir. 

Q. It was kept in your garage at all times, then? <A. Except 

Tr 17? when it was garaged in the building. 

Q. Mr. Stolze, I have a feeling you are not completely candid 
with me. I asked you how long it had been there, and you said you said 
you did not know. And then you tell me that the car had been there for 
some time, because your father used it each and every day. Now, can 
you tell me -- 

Mr. Burton: I do not think that the question is plain to the witness. 
You do not mean how long it had been there. You mean how long he had 
garaged it there. 

The Witness: The question you put to me was at the time I was at 
Fork Union, and you asked me how long it had been there since I arrived 
home. I have no idea. 

Mr. Cullins: I will try to make it a little more clear. 

Mr. Clarke: I think your question was misunderstood. 

By Mr. Cullins: | 

Q. What was the approximate date -- and if you cannot tell me 
the exact date, tell me the week or the month -- that you first saw this 
automobile at your house in Virginia? A. I would say -- I couldn't say 
for sure. I would say 1951 was the closest I could come to it. 

Q. So the automobile had been around your house for a number of 
years off and on, and your father, to your knowledge -- A. Depending 
upon my father’s work. | 

Q. -- for the most part used it in going to and from his work 

Tri8 nearly every day? A. Yes, sir. 
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Q. Do you know of any other person with the Kelley Company or in 
your family who ever used that car besides your father? A. No, sir. 

Q. Do you know what arrangements your father had with the Kelley 
Company relating to the use of this vehicle? A. I believe the car was 
just left at his discretion in its use. | 

Q. Do you know who paid the expenses of maintenance and opera- 
tion on the automobile? A. The company. | 

Q. Did you ever see your mother drive it? A. Yes, I have. 

Q. Did the Stolzes, your father, have another automobile ? 

A. Would you explain that? Did who have an automobile? 

Q. Did your family have another vehicle? A. My mother has a 

And what type of car was that? A. A Cadillac. 
What year? A. 1941 convertible. : 
That was registered in her own personal name? A. Yes, sir. 


Q 
Q. 
Q. 
Q 


Tr 19 Have you driven it on occasion? A. I have driven it very few 
times. : 

Q. Is your brother old ena gh to drive a car, or was he on February 
27th? A. Icannot say. I don't know his age. | 

Q. Did you ever see him drive a car prior to the date of this 
accident? A. He doesn't have a license. | 

Q. How frequently had you used the automobile that was involved 
in this accident prior to February 27th? A. AfterlI first received my 
license, I would use it once a week, and in the last year my dad would let 
me use it twice a week on the week ends if he did not need it for company 
business. | 

Q. To your knowledge, was that with the permission of the Kelley 
Company? A. No, it wasn't. It was by his own discretion. 

Q. For what purposes did you use this vehicle once a week? A. 
For dating. 

Q. I beg your pardon? A. For dating. | 

Q. Did you ever drive this vehicle up to Mrs. Kelley’ s home? 


Tr 20 A. I believe I have. 
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Q. She had seen you drive the car prior to February 27th? A. I 
believe so. 

Q. Did she ever make any comment that you were not supposed to 
use the vehicle, or did it have her tacit approval? A. She never gave 
any opinions whatsoever. My dad did all that. She gave my dad per- 
mission to use the car at his discretion, and he did so. She had no say 
whatsoever. 

Q. Itis your understanding, then, that Mr. Kelley told him to use 
the automobile as he would his own? A. Ido not know that, sir. 

Q. But Mrs. Kelley never commented to you when she saw you 
drive this vehicle that you should not be driving or that you did not have her 
permission? A. At first there was a little -- well, she didn't like me 
to drive it so much. 

Q. What were her specific comments in that connection? A. At 
first, she didn't like my driving the Kelley Company car. 

Q. What did she say? A. I do not remember. 

Q. Did she make the remark to you or to your father? A. I 
believe she made it to me. 

Q. Did Mrs. Kelley ever ride in the vehicle while you were driving 
it? A. I cannot say. 

<r 21 Q. Would you say she didn't, or you cannot recall? A. I do not 
recall. 

Q. Was Mrs. Kelley driving an automobile? A. Yes, sir. 

Q. Did she have one of her own? A. Yes, sir. 

Q. Can you tell us under what circumstances Mrs. Kelley saw 
you drive this vehicle? A. I visited her house. 

Q. Can you tell us the purpose for those visits? A. Just a friendly 
call. 

Q. Did you ever go over there with this automobile and spend the 
night? A. No, sir. 

Q. Did you ever on those many visits to her house, or on those 
visits to her house, ever take her shopping -- A. No, sir. 

Q. -- or run any errands for her? A. I may have run an errand, 
but I never took her shopping. 
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Q. Can you remember specifically what errands ye did do for 
Mrs. Kelley in this automobile? A. No, sir. 
Q. Now, I believe you told us that you worked for the ‘Kelley Com- 
Tr 22 pany backin 1951. A. 'Slor'2. I don't remember which. 
Q. ‘S5lor'2. And in what capacity did you work there? A. Asan 
office boy. 
Q. And what did those duties entail? A. Just sk wsclta up the 
office and running errands to banks, and things like that. _ | 
Q. Did you drive an automobile for them at that time? A. Yes, I 
did. i 
Q. What vehicle was that? A. I drove this Cadillac and also a 
Chevrolet. | 
Q. Did Mrs. Kelley work in the office? A. No, sir. 
Q. Did you work at the Kelley Company prior to the death of Mr. 
William Robert Kelley? A. Prior? You mean before? : 
Q. Before, yes. A. No, sir. | 
Q. What official or employee of the Kelley Company engaged your 
services when you worked there as an office boy? A. I couldn’ t say 
without guessing. ! 
Q. Who hired you? Was it your aunt? A. I believe it was either Mr. 
Duckett or Mr. Franey. ! 
Q. Mr. Duckett or Mr. who? A. Franey. | 
Tr 23  Q. Howdo you spell that? A. (Spelling) F-r-a-n-e-J. 
Q. And what are their positions with the Kelley Company ? A. I 
believe president and vice president. I am not sure. | 
Q. Did Mrs. Kelley, your aunt, send you up to these two gentle- 
men and instruct them that you were going to work for the company? 
A. No, sir. 
Q. Did you discuss going to work for the Kelley Company with 
your aunt prior to going over there looking for work? A. I don't remem- 
ber. | | 
. Q.. Do you know who it was who made the suggestion, whether it 


was your own idea or your father's or your aunt's? A. I would say it 
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was partially my idea. 

Q. Didn't you discuss the possibility of working for the company 
with your father or your aunt prior to going up there? A. I discussed 
it with my father. 

Q. Do you know whether he discussed it with your aunt? A. No, 
sir. 

Q. How frequently did you use this Cadillac and the Chevrolet while 
you were working there? A. Whenever I was told to go out and take 
pictures or look up loans or go to any of the banks farther out of the 


Tr 24 ~—s city limits. 


(Discussion off the record) 
By Mr. Cullins: 

Q. During those two months of 1951 when you worked at the Kelley 
Company, did you ever use the Cadillac to take your girl friend out or’ 
anything? A. In ‘51? 

Q. Yes, sir. A. I cannot say for sure. 

Q. What are the names of the two men at the company, the presi- 
dent and vice president, that you told us about a moment ago? A. May 
I ask Mrs. Kelley? 

Q. Yes. 

Mr. Burton: Wait a minute. If you don't know, you don't know. 

The Witness: I don't know. 

By Mr. Cullins: 

Q. Whatis his name? A. I can only guess by saying Mr. Duckett 
and Mr. Franey. ' 

Mr. Burton: Off the record. 

(Discussion off the record) 

By Mr. Cullins: 
Q. During the 1951 period that you worked for the company -- 


Tr25 A. I might straighten that out. I didn't -- 


Q. 'Slor‘'52. <A. '5lor '52. 
Q. Allright. During the 1951 or '52 period that you worked for 
the company, did you ever request permission from Mr. Duckett or Mr. 
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Franey to use this vehicle for your own personal errands? A. No, sir. 


I asked my father. I had to ask him when I could use it then, because 
the actual company had a Chevrolet, and when that was engaged, if I 
wanted a car, I had to ask my father. 
Q. Did you during the period that you worked there use this vehicle 
for your personal errands both during the day and during the ee 
A. No, sir. 
Q. Did you ever use this vehicle with the knowledge ot Mr. Duckett 
or Mr. Franey other than for company business? A. No, sir. 
Q. Did they have knowledge of the fact that you used this automobile 
for your personal pleasures during the time you worked there? 
Mr. Burton: I object. | i 
The Witness: I didn't say that -- 
Mr. Burton: Wait a minute. He has already said he dig not use it 
Tr 26 for personal purposes. 
Mr. Cullins: No. He said he did. He said he used it: to take his 
girl friend out at night. : 
Mr. Clarke: That was in '54. You are talking about 51. 
Mr. Burton: You are talking about '51. In answer to your question, 
he just said that he did not use it for personal purposes. : 
- Cullins: We will clear that up. 7 
By Mr. Cullins: | 
Q. During the period of time that you worked for the Kelley Com- 
pany, did you use this Cadillac to take your girl friend out or on personal 
business for yourself? A. In '51? No, I wasn't allowed to. use it then. 
Q. During the time you worked for the Kelley Company, you were 
not permitted to use it for your personal pleasures? A. No, sir, because 


! 


my dad used it quite frequently then. 
(Discussion off the record) 
By Mr. Cullins: 
Q. I am speaking of the evening period back during the time you 
worked for the Kelley Company. Did you at any time use the vehicle to 
take your girl friend out or for any purposes of your own? A. No, sir, 
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none of my own at the time. 
Q. For how long a period of time prior to February 27th had you | 
Tr 27 been permitted to use this car to take out your girl friend, and so 
forth? A. I would say since late 1952. 

Q. When you say "late 1952," you mean sometime during October, 
November, or December? A. Yes, sir. 

Q. When did you first obtain your driver's permit? You may refer 
to it or look at it if you have it with you. <A. Ido not have it with me, 
and I have no idea. 

Q: Did you have a driver's permit at the time you worked for the 
Kelley Company? A. Yes, sir. 

Q. Do you have an unrestricted permit? By that I mean, is it re- 
stricted to driving with glasses or driving your parents’ vehicle only? 
A. Itis restricted to driving with glasses. 

Q. Driving with glasses? A. Yes, sir. 

Q. Is ita Virginia permit or D.C. permit? A. Virginia. 

Q. Is there any restriction on that permit as to driving your family 
car only? A. No, sir. | 

Q. What year did you get out of high school, Mr. Stolze? A. I 
Was supposed to get out this year, but due to the accident, I was not able 

Tr 28 to graduate. 

Q. The Military Academy is the equivalent of high school, is it 
not? A. Yes, sir. 

Q. And I believe you told us a few minutes ago that you first en- 
tered the Military Academy -- A. September, 1953. 

Q. '51? A. ‘3. 

Q. ‘53. When you came home for the Christmas holidays in 1953, 
did you use this automobile? A. I don't recall. 

Q. Do you recall if you used any vehicle? A. No, sir, I don't. 

Q. You do not remember what you did during the holidays. A. 
Most of my time was spent around home. 

Q. You sawyour girl friend, though, did younot? A. Yes, sir. 

Q. What was the name of your girl friend at that time? A. At 
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that time -- 
Mr. Burton: I object. Now, wait a minute. Why do we have to have 
that in here? | 
Mr. Bulman: She was not in the car? ! 
Mr. Burton: No. Hold it off and wait a minute. 
(Discussion off the record) 
Mr. Burton: All right. Complete the answer. 
The Witness: At that time, I had only seen one girl. It wasn't my 
girl friend. And that was Miss Betty Dyer. 
By Mr. Cullins: | 
Q. And her address, Mr. Stolze? A. 1419 North Utah Street. 
Q. Do you have another girlfriend now? A. Yes, sir. | 


Q. And is this the girl friend you had on February 27th? A. No, 
sir. 


| 


Q. In other words, the lady whose name you just mentioned is the 
only girl with whom you kept company prior to February 27th? A. Yes, 


sir. 
Mr. Burton: Of what year? 
Mr. Cullins: The date of the accident; February 27, 1954. 
The Witness: Yes, sir. 
By Mr. Cullins: | 
Q. Did your father prior to the date of this accident take periodic 
business trips that took him away from this area? A. I cannot say for 
sure. I know he left the vicinity sometimes. He usually drove or took a 
plane, but I can't say where they were. : 
Tr30 QQ. From time to time he left his homein Arlington and was gone 
several days? A. Yes, sir. Well, a day. ! 
Q. Atatime. During those absences, did he leave this car -- the 
Cadillac that was involved in the accident -- at his home in Arlington? 
A. If he didn't take it, he left it, yes, sir. 
Q. And where did he leave the keys to the vehicle ? A. Well, he 
sometimes left the car in the building when he went away. | 
Q. But on those occasions when he left it at home, where did he 
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keep the keys? A. On the dresser or the shelf. 

Q. And during those absences, did you ever use the vehicle? A. 
No. My mother would not permit me to. 

Q. Did she use it? A. No, sir, she didn't. She had her own car. 

Q. Going back to February 27, 1954, when you arrived home, 
where did you find the keys to the vehicle? A. I don't remember whe- 
ther they were on the shelf or the dresser. 

Q. When you say, "the dresser," you mean your father's dresser 
in his room? A. Yes, sir. | 

Tr31i QQ. And the shelf, where is it located? A. In the hall. 

Q. I believe you told me you got back in town on February 26th 
around six or six-thirty p.m.? A. It would be Friday. I believe it 
was the 27th. | 

Q. No. Saturday is the 27th. The date of the accident was the 27th. 
That was on a Saturday. You came inon Friday? A. I came inona Fri- 


day. 
Q. And what was the very first thing you did when you got into 
town ? 
Mr. Burton: If you know. 
By Mr. Cullins: 
Q. Ifyou remember. A. Well, the first thing I know, I threw my 
uniform off. 


Q. That is a'good idea. And then what did youdo? A. I haven't 
the slightest idea. 
Q. Where did you have your dinner that night? A. I didn't have 
dinner. 
Q. Did you do anything before going over to your girl friend's 
house? A. I don't recall. | | 
Q. Did you call your aunt before -- A. No, sir. I called noone. 
Tr 32 Q. Did you see your aunt after you got back in town and before this 
accident occurred? A. No, sir. 
Q. Was she at home that day, to your knowledge? A. I do not 


know. 
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Q. How far does she live from your home? A. I - say between 
four and five miles. 
Q. Was she residing at 3848 North Chesterbrook Road at that 
time? A. I believe so. 
Q. What time did you get over to your girl friend's house on Fri- 
day, the 26th? A. I would say around eight or eight-thirty. 
Q. And that was the girl friend who lived just across the street? 
A. Yes, sir. | 
Q. I believe you told us once before that you went somewhere. 
But I have forgotten where you went. Would you mind telling us again, 
please? A. I went where? | 
Q. Ibeg your pardon? Would you explain the question ? 
Q. I believe you said you and your girl friend went somewhere that 
night? <A. Yes, sir. I believe we went to the movies. | 
Tr 33 Q. Now, what movie did you goto? A. I have no idea. 
Q. What theater? A. I have no idea. ; 
Q. Was it a neighborhood theater or downtown? A. Neighbor- 
hood theater. | 
Q. Do you remember how you got from her house to the theater? 


A. Yes, sir. I drove the car. 





Q. Did your parents have domestic help in the house ' February 
26 and 27, 1954? A. No, sir. : 

Q. Your mother did all the work? A. Yes, sir. | 

Q. What time did you take your girl friend home that night? A. 
I would say between eleven and twelve. I have no idea. | 

Q. And what did you do between that time and the time you came in 
the company of -- 

Mr. Burton: Those three boys, if you want them. 

Mr. Cullins: (Continuing) -- of the Neal brothers and Mr. Pollard? 

The Witness: I started to get hungry about that time. I went in the 
house to get something to eat. | | 

Tr 34 By Mr. Cullins: 
Q. You must have found the cupboard pretty bare if your parents 
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had been to Florida some time. A. It was. Thatis why we went down 
to the Drug Fair later, to get something to eat. 

Q. Did you go to the Drug Fair after you came in the company of 
the three boys or before? A. After. 

@. How did you happen to come into the company of those three 
boys on this occasion? A. They are always around our house up near 
the corner. 

Q. When you say "up near the corner," is that a commercial es- 
tablishment on the corner? A. No, sir; residential. 

Q. Did you find them on the corner on the evening of the 26th, 
or did you go to their homes and pick them up? A. They were there 
at the corner. 

Q. I believe you testified at the Corporation Counsel's hearing that 
you had been doing some sightseeing in Georgetown -- A. Yes, sir. 

Q. -- showing one of the boys around. A. Yes, sir. 

Q. Which one of the boys were you showing around in Georgetown? 


Tr35 $A. Burton Neal. Well, I was actually showing all three of them 


around. We were just out looking around. 

Q. Were they new to Arlington County? A. No, sir. 

Q. They had lived there most of their lives? <A. Yes, sir. 

Q. But they had not visited Georgetown? A. Well, the one boy 
had just gotten out of the hospital, and I was actually taking him for a ride. 
Q. Prior to going on this ride, did you speak to the parents of 

either one of those three children? A. No, sir. | 

Q. Was it not unusual for Mr. Burton Neal to be going for a ride at 
that hour of the morning if he had just gotten out of the hospital? A. I 
believe it probably was, yes, sir. 

Q. Did his parents know where he was? A. No, sir. 

Q. Going back to the use of this automobile, your father permitted 
you to use it once a week for your own purposes, for taking out your 
girlfriend. What restrictions did he put, if any, on that? A. If I came 
in after the curfew, I couldn't get the car. 

Q. What was the curfew? A. It varied between twelve and one, 
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depending actually on how he felt. | 
Tr 36 Q. When you went to dances, you had to be in by twelve or one 

o'clock? A. Yes, sir. Very seldom he would allow me - depending 
upon the occasion. 

Q. You say the curfew would vary depending on how he ele? 
A. Yes, sir. 

Q. Would the hour be set before you departed or after you arrived 
home? A. Before I departed. 1 

Q. Did you ever have the use of this automobile as late as two 
or three o'clock in the morning prior to this accident? A.. I believe 
once I was able to keep it out until two. | 

Q. Do you remember what that occasion was? A. Yes, sir, a 


dance. : 
Q. Did you ever take the vehicle and stay out beyond the curfew 
hour? <A. No, sir. 


Q. Mr. Stolze, you were taken to Emergency Hospital’ following 


this accident, were you not? A. Yes, sir. 
Q. Who was the first person you communicated with immediately 
after the accident? A. A police officer. : 
Tr37 Q. I say "communicated." I mean, who is the first person you 
notified of the accident. A. I notified no one. : 
Q. Do you know when your aunt, Mrs. Kelley, first learned of 
the accident? A. No, sir. | 
Q. Did you ever discuss this accident with your aunt? A. Could 
you explain that? i 
Q. Didn't you ever discuss it with your aunt? A. You mean, 
since this happened ? 
Q. Yes. A. I believe I have. | 
Q. Can you remember how soon after the accident it was that you 
discussed it for the first time? A. No, sir. : 
Q. Don't you know whether it was prior to your return to school 
or subsequent to that time, or can you give us some idea? A. It was 
before I returned. | 
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Q. Before you returned to school. Do you remember when you re- 
turned to the Academy following the accident? Did you return the follow- 
ing Monday? A. No, sir. I was in the hospital for quite a time. 

Q. How long were you hospitalized? A. I don't remember. 

Tr 38 Q. Was it more than a day or two? A. Yes, sir. 
Q. What injuries did you sustain? A. A back injury. 
Q. Did your aunt visit you in the hospital? A. I believe she did. 
Q. Was she there the first day? A. I don't remember. 
Q. Don’t you know definitely whether your aunt visited you or not? 
A. No, sir. 

Q. Were you conscious or unconscious? A. Well, whenI got to the 
hospital, I was unconscious. 

Q. Now long was it before you regained consciousness? A. I don't 
remember. | 


Q. Did you regain consciousness the day of the accident, the day 


after, or several days after ? A. After the accident, I left Emergency 
Hospital and went down to the police department and gave a statement, 
and on our way back, they took me over to Arlington Hospital, and that is 
alii I remember. 

Q. On the way back, what? A. Afterl left the police station, they 
came back and they took me over to Arlington Hospital. 

Q. Who took you over there? A. I believe one of the men from the 

Tr 39 office. 

Q. One of the men from what office? A. The W.R. Kelley Com- 
pany. 

Q. How did he happen to be down at the police department? A. 
They were the only people around that could represent me, you see, 
being as my parents were in Florida. 

Q. How soon after the accident did you contact this individual ? 
A. I did not contact him. 

Q. Who did? A. I don't know. 

Q. You have no idea how he happened to appear down at the police 
department? What hour did he appear at the police department? A. It 
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was the next morning. 
Q. What time the next morning? A. I have no idea. ; 
Q. This accident happened, I believe, around four o ‘clock in the 


morning. A. Yes, sir. 

Q. Can you tell us what time it was in the morning that you got down 
at the police department? A. I know it was before twelve, but I couldn't 
say the exact time. : 

Tr40 QQ. Before twelve noon? A. Yes, sir. 

Q. Can you tell us what you did between four in the morning and 


the time you arrived at the police department? A. I was at the hospital 
until about eight, I guess. | 
Q. Were you in the emergency room during that entire period of 


time? <A. I don't remember. 





Q. You were conscious, were you not? A. Yes, sir. 

Q. Do you know who was there during the time you spent at the 
hospital before you left to go to the police department, in your presence ? 
A. I believe Mrs. Pollard came. I am not sure. | 

Q. Whois Mrs. Pollard? A. Jimmie Pollard's mother. And 
Mrs. Neal was there, I think. 

Q. Did any employee of the Kelley Company or any relative of 
yours come to Emergency Hospital before you went to the police depart- 
ment? A. I don't believe so. 

Q. Where did you meet this employee of the Kelley Company that 
morning? A. I don't remember. 


Q. What was the employee's name? A. I believe it was Mr. 
Tr 41 #£Duckett. 


Q. You do not know whether he came to the bomnital o or whether 
you met him at the police department? A. No, sir. : 

Q. Do you know who called? A. I don't know whether I called 
him or what. | 

Q. Your memory is not very good, is it? | 
Mr. Clarke: I think you will find that he was in a state of shock. 


And I don't believe that is a correct remark to make to the witness. 
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Mr. Burton: I think the witness has already testified that some- 
time after the accident he became unconscious. Isn't that right? ; 

The Witness: Yes, sir. 

By Mr. Cullins: 

Q. Did you give a statement to the police officers when you left the 
hospital and went to the police department? A. I believe I did. 

Q. Were the Neals and Mr. Pollard with you at that time? A. I 
don't remember. I believe Mr. Pollard was there. 

| Q. Were your parents notified of this accident, Mr. Stolze? 
Mr. Burton: If you know. 
The Witness: I do not know. 
By Mr. Cullins: 
Tr42 Q. Did they come back and cut their stay short in Florida as a 
result of the accident? A. No, sir. 

Q. Did they visit you while you were in the hospital? A. They got 
home the day I left the hospital. 

Q. You do not recall how long you were in the hospital? A. No, 
sir. 

Q. Can you tell us approximately how many times Mrs. Kelley 
came to see you? A. No, sir. 

Q. Did she come often, or only once? A. I don't remember. 

Q. How frequently had you driven an automobile prior to the 27th 
of February, 1954, Mr. Stolze? A. I drove it only on the week ends, 
as I was allowed to drive it, and I drove it at work, and I drove Mrs. 
Kelley to Florida, I believe, in 1951 or'52, and I drove her all the way 
to California and back. 

Q. You drove Mrs. Kelley all the way to California and back? 

A. Yes, sir. 

@. And in whose car did you drive on that occasion? A. Mrs. 
Kelley's. 

Q. Did you do all of the driving? A. Most of it. 

Tr 43 QQ. How long did this trip to California take? A. I would say 
| approximately a month. 
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Q. And the one to Florida? A. Yes, sir. i 
Q. About how long did it take? A. Ido not remember. That was 
several years ago. | 
Q. Do you recall in months or years how long those trips preceded 

the accident? A. I believe our trip to California was last summer. 
Q. Was it in the summer of 1953? A. Yes, sir. 
Q. And was it one of the company cars or her private vehicle ? 





A. Her private vehicle. 

Q. What type of car was that? A. Cadillac. 

Q. What model? A. 1951 convertible. : 

Q. 1951 convertible? <A. Yes, sir. : 

Q. On these trips to California and Florida, did you have any motor 
trouble or any accidents? A. I believe the only trouble we had -- in 
California, we had a little transmission trouble. We had no accidents, 
and not a scratch. : 

Tr 44 Mr. Clarke: Just for the record, I did not get my objection in in time, 
but I want it understood, I had an objection to that question. I did not 

like interrupting. i 

"Mp. Culling: You have been very quiet. You are = to one. 

Mr. Clarke: Thank you. 

Mr. Burton: I knew what the answer would be. I did not have to 
object. 





By Mr. Cullins: | 

Q. Did you and your aunt make these trips alone, or was there 
someone else present? A. My aunt and I made the one to Florida alone. 
My mother went with us to California. | 

Q. What percent of the driving did you do on the California trip? 
A. I would say almost all of it. | 

Q. Does your aunt have a chauffeur? A. No, sir. | 

Q. Who was in charge of the vehicle on these trips to Florida and 
California insofar as the obtaining of service and what not was concerned ? 
Whose discretion was exercised? 

Mr. Burton: I object. I think all of this line of questioning is 
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objectionable. I have not made an objection before, but I think we are 
cluttering up the record unduly, and I do not think it should be done. 
Tr45 #$Mr. Cullins: We will withdraw the question. 
Mr. Burton: Off the record, please. 
(Discussion off the record) 
By Mr. Cullins: 

Q. Mr. Stolze, does Mrs. Kelley reside at the Chesterbrook Road 
address by herself, since her husband's death? A. Yes, sir. 

Q. How frequently does she visit your home? A. Ido not know. 

Q. I believe that the W.R. Kelley Company owns several other 
automobiles. Do you know exactly how many? A. I know they own trucks-- 

Mr. Burton: I object to that, if you please, because the W.R. 
Kelley Company is not a party to this, and Ido not see how it has anything 
to do with it. 

That is what Iam talking about. Let us get rid of this stuff that has no 
bearing on this case. All we are concerned with is Mrs. Kelley and young 
Stolze. 


By Mr. Cullins: 
Q. Mr. Stolze, what automobiles of Mrs. Kelley or the Kelley Com- 


pany have you used ? 

Mr. Clarke: I object to the question, inasmuch as you mention 
the Kelley Company., It has no bearing on this case. 

Mr. Cullins: I think it does in this respect. Mrs. Kelley is the 

Tr 46  executrix of the Kelley estate and all of the assets, as I understand 
it, are under her complete control and domination and supervision. I 
would like to know what automobiles of the Kelley Company or of Mrs. 
Grace Kelley privately he has driven since the date of his uncle's death. 

Mr. Burton: What possibie effect would the driving of a car of the 
Kelley estate have on driving the cars of Mrs. Kelley? 

Mr. Cullins: It would tend to show what permission he had for the 
use of the assets, the use of the particular vehicles and the relationship 
between himself and his aunt. 

Mr. Clarke: He has already told you about the car at the Kelley 
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Company when he worked there and about the car at home. | 
The Witness: I believe I can say something that would clear up 
something. 

Mr. Burton: Never mind. 

Mr. Cullins: I think I have a right to have the question answered. 

Mr. Clarke: We have filed an objection. Go ahead. 

By Mr. Cullins: | 

Q. Your uncle died, I understand, on May 19, 1951. I think the 
official court records would indicate that. : 

Mr. Clarke: Are you asking that question? i 

Mr. Cullins: No. Iam telling him. I am telling him, if he does 

not recall. 3 

Mr. Clarke: You ask questions, and he will answer them. 

By Mr. Cullins: | 

Q. What automobiles of the Kelley family and the Kelley Company 
have you driven since May 19, 1951? 

Mr. Clarke: May I have an objection? 

Mr. Burton: And you mentioned the Kelley —a is that right? 
Mr. Cullins: Yes, sir. ! 
Mr. Burton: I object to bringing the Kelley Company in, and I ask 





the witness to answer only if he knows, and not based on his -- 
The Witness: I drove the green Cadillac and my aunt's car. The 
Chevrolet I mentioned does not belong to the Kelley Company. 


By Mr. Cullins: 
Q. Who does the Chevrolet belong to? A. Mr. ar 
Q. That is his personal automobile? A. Yes, sir. | 
Q. Now, what Cadillacs did you say you had driven? A. The 
green '42 Cadillac and my aunt's car. | 
Mr. Burton: Of course, that does not answer the question, does it? 
You were asking about cars of Mrs. Kelley and the Kelley Company? 
Tr48 Mr. Bulman: Yes. 
Mr. Burton: I getit. That is right. 


By Mr. Cullins: 
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Q. Does Mrs. Kelley also own a '41 Cadillac? A. No, sir. 

Q. Does the Kelley Company own a '41 Cadillac? A. Not thatI 
know of. 

Q. Now, going back to February 27, after you left Georgetown, 
can you tell us what route you used to get to the scene of this accident? 
A. I could not definitely say, no. | 

Mr. Clarke: That is all in the record of the hearing in the Corpora- 
tion Counsel's office. 

Mr. Cullins: That is not under oath. 

Mr. Clarke: Go ahead. 

By Mr. Cullins: 
Q. Do you remember what route you used to get to the scene of 


this accident? A. I can't definitely say, now. It has been some time. 


Q. Do you recall where you entered New York Avenue, Northeast ? 
A. I believe it was out around Bladensburg Road, out at the Capitol truck 
stop, somewhere. I am not sure. 

Q. Can you tell us what the speed was between the point where you 
first entered New York Avenue up to the time the accident occurred ? 

Tr49 A. I don't know the correct speed, but I never drive over twenty- 
five in the District. 

Q. Can you tell us whether you had to stop at any stop signs or 
lights from the time you entered New York Avenue up to the point of the 
accident? A. I did. 

Q. Which did you stop for? Lights or stop signs, or both? A. 
There were no stop signs on New York Avenue. There were lights. 

Q. Was there any other traffic traveling on New York Avenue 
in the same direction you were going? | A. Before I reached the inter- 
section, yes, there was. A Greyhound bus passed me. I pulled up beside 
him at a traffic light, and then I pulled ahead of him. 

Q. Do you recall approximately where it was that this Greyhound 
bus pulled up beside you? A. I guess it was between two and five blocks 
from the accident. 

Q. Do you know whether it pulled up beside you east of New Jersey 
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Avenue or North Capitol Street, east of either one of those streets r 


A. I cannot say. I am not familiar with that area. : 
Q. Is that the only traffic that you were cognizant of or aware of 
Tr50 at that time?. The Greyhound bus? A. Well, I might say that a 
Pontiac tried to -- I don't know what he was trying to do -- show off or 
something -- but we let him go. In other words, he pulled up beside us 
and asked us if we wanted to race. ! 
Q. Where was this? A. On New York Avenue. : 
Q. Whereabouts in relation to Sixth Street? A. A good distance 
away, before we got to the Greyhound bus. 
Q. Can you tell us whether that was east or west of Florida Avenue ? 
A. No, sir. | 
Q. Can you approximate the number of blocks that was east of the 
scene of the accident? A. No, sir. : 
Q. What was the maximum speed your car attained in the two 
blocks just preceding the scene of the accident? A. I would say between 


fifteen and twenty-five. I am not sure. : 


Q. Can you tell us the seating arrangement in your automobile ? 
A. Yes. I was sitting on the left front seat. Burt Neal was sitting in 
the right front seat. James Pollard was sitting in the right rear seat, 


and Leslie Neal was sitting in the left rear seat. : 
Tr51 Q. Was this car equipped with a radio? A. Yes, sir, it was. 
Q. Were you playing the radio? A. No, sir. ! 
Q. Do you know whether there was any conversation a" on be- 
tween you and your friends? A. At the time, no. 
Q. In the block immediately preceding the accident? A. The last 
conversation was back there when that Pontiac tried to-- 
Q. I beg your pardon? A. The last conversation was back there 
when the Pontiac tried to race us. : 
Q. Was that seven or eight blocks or more back? A. ; : I don't know. 
Q. Do you remember any specific remarks that passed between 
the four of you at that time? A. Yes, I do. | 
Q. Can you tell us what they were? A. I made the comment, "Let 


' 
| 
| 
' 
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him go. He is driving like a fool. You will see him smashed up down 
the street.” 

Q. Was this Cadillac automobile in pretty good condition, the 
brakes and lights and so forth? A. It was in excellent condition. It 
had just be en completely overhauled. 


Tr52 QQ. Now, at what speed were you traveling as you entered the inter- 
section of Sixth and New York Avenue? A. I slowed down and shifted. 
I guess I may have slowed down as slow as five miles an hour, even. 

Q. Where were you when you slowed down and shifted? A. I 
shifted -- I cannot tell. 

Q. You mean to tell us that you shifted gears at the intersection 
of Sixth and New York or at some other intersection? A. I shifted -- 

I won't answer that question. I don't understand it. 

Q. You told us that you slowed down and shifted, and you were 
going probably five miles an hour. I am trying to learn-- A. Before 
I entered the intersection, I looked both ways. 

Q. Was there a light at this intersection? A. There was a light 
at the intersection, I noticed, but the light was not on, nor blinking, and 
there was no stop sign on New York Avenue. 

Q. Tell us what you did 2s you approached the intersection of 
Sixth Street, in your own words. A. WhatI did? 

Q. Yes, sir. <A. I looked to my left and my right, and automatical- 

Tr53 ly shifted like I do when I get to any intersection like that. 

Q. Do you always shift gears at intersections if there are no stop 
signs or lights? A. WhenI slow down, yes. 

Q. To what speed did you slow down? A. Ido not know. It is just 
something you automatically do. | 

Q. To what speed do you usually slow down when you shift gears? 
A. I could not possibly say for sure. I mean, you can't shift into second 
too fast. | 


Q. On this occasion, did you shift into second or first? A. I 
put it into second. 
Q. You say you looked to your left and your right. What did you 
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see when you looked to your left? A. I believe I saw a car way down the 


street. 


Q. Can you tell us what type of car that was? A. He was too far 
away, and he was close to the cars running along the sides. 


Q. How far down the street was this vehicle? A. 


Far enough, 


I think, so that I could have crossed the intersection without -- 
Q. Well, in car lengths, about how far from the intersection was 
Tr 54 this automobile have been? A. I would say several hundred , at 


least. 


Q. Several hundred car lengths, or feet? A. Car lengths. 
Q. And where were you in relation to Sixth Street when you saw this 
car several hundred car lengths away? A. Well, it is at ‘i an angle 


that I hadn't even reached the white lines yet. 


Q. Can you approximate how many car lengths you were back of the 
white lines when you looked to your left and saw the other automobile F 


A. Half. 


| 


Q. Half a car length back of the white cross- walk line or the curb 


line? A. The white cross-walk lines, I believe. 


Q. You saw to your left and you saw a car approaching several 


hundred car lengths away? A. Yes, sir. 


Q. What speed was that car going? A. I do not — 


When you 


look down the street and you see a car so far away, you can mentally judge 


whether or not you can get across there. 


| 


Q. Had you shifted prior to the time you saw this car, or did you 
shift after that? A. I believe I shifted while I was looking.’ 
Tr55 QQ. At what speed were you going at that point? A. At that point, 


I would say between five and fifteen. 
Q. And after you shifted, did you take another -- 


: I looked to 


my right -- not to my right -- but I was still looking to my left as I shifted, 
and I saw that the car was far enough away, and I looked to my right, and 
there was no cars approaching me, and ahead of me there was a car 
coming toward me. I believe he was pretty far up there, almost at that 


square. 


| 
| 
| 
| 
| 
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Q. Did you see the automobile that collided with your car prior to 
the impact? A. No, sir. 

Q. Did you look to the left more than one time? A. I looked long 
enough to see that car clear down the street. 











Q. And you say you could not estimate its speed? A. No, sir, I 
couldn't. Well, the speed limit being twenty-five, I would say that he 
should have been doing it. 

Q. Did you hear any warning or horns or signals prior to the im- 
pact? A. No, sir. | 

Q. Did you see lights of any approaching vehicle other than the 
one you described? A. No, sir. 

Q. Did you all have anything to drink? <A. No, sir. None of us 

Tr56 drink. 
Mr. Burton: What was the last? 
(The answer was read.) 
By Mr. Cullins: 

Q. What portion of the roadway were you occupying as you entered 
the intersection? A. One of the center lanes. I can't definitely say 
now. I mean, I have been quite confused since then -- 

Q. You say one of the center lanes, Mr. Stolze. Can you tell us 
about how many lanes -- 

Mr. Burton: Wait just a minute. May the witness complete his 
answer? “I have been quite confused since, " that is as far as you got. 
What was the rest of it? 

The Witness: I have been quite confused from the police department 
and to the Corporation Counsel and back and forth. So I won't answer that 
question. I don't remember now. 

By Mr. Cullins: 

Q@. Do you know of your own knowledge how many lanes wide the 
westbound lane of New York Avenue was at the time of this accident? 

A. I believe there are six lanes, three on either side and one for parking. 

Q. Were you speaking only of the westbound portion? A. I was 


speaking of the whole road. 
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Q. In other words, you think the westbound portion was three lanes 
Tr57 wide? A. I believe so, yes, sir. ! 

Q. And your best recollection was that you were in the center of 
three lanes? A. Inside. | 

Q. And when you say "inside, " you mean toward the center line of 
New York Avenue? A. Yes, sir. | 

Q. Correct meifI aminerror. ButI believe you told us at the 
outset you came in the company of your three friends around twelve- 
thirty a.m.; is that correct? A. I believe I said between twelve and 
twelve-thirty. I did not definitely state any time. | 

Q. Can you tell us what you did between the hours of twelve-thirty 
and four-thirty in the morning? A. Yes, sir. We went down to the 
Drug Fair to get something to eat. We stayed up there a little while. 
Then we drove down to North Arlington, drove around North Arlington 
for a while, and then we drove into Georgetown, and spent a good time in 
Georgetown, I would Say an hour or an hour and 2 half or maybe two hours. 

Q. What time does this Drug Fair close? A. The Drug Fair in 
Buckingham stays open all night long. | 

Mr. Burton: Off the record. : 

Tr 58 (Discussion off the record) 
By Mr. Cullins: 

Q. Where you coming from when this accident occurred? A. We 
had just turned around out near Bladensburg Road, the Capitol truck stop. 
We had just been taking a ride. We weren't coming from any definite 
place. | 

Q. At what time did you contemplate going home _ night? A. 

I had no idea or recollection of any time. | | 

Q. Did your friends tell you that they had to be home at any parti- 
cular hour? A. No, sir. 

Q. Were their parents at home? A. Ido not know. 

Q. There was no discussion had between the four of you as to what 


time you should be home, or that your parents would be concerned, or 
anything of that sort? A. No, sir. | 
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Q. Had you ever been out with the three boys as late as four o'clock 
prior to this? A. Yes, sir. 

Q. And what was the occasion? A. Well, we hadn't been out driv- 
ing around. We had a party, a slumber party, you might call it. 

Q. A what? A slumber party? A. A slumber party. 

Tr 59 Q. Did you have the car on that occasion? A. No, sir. 

Q. Did you have any car? A. I don't believe so. 

Mr. Cullins: No further questions of Mr. Stolze. 

Do you want to remain here, Mr. Stolze? 

Mr. Burton: May I ask one question? 

EXAMINATION ON BEHALF OF DEFENDANTS 
By Mr. Burton: 

Q. This car that you saw to your left on Sixth Street when you 
approached the intersection, could that have been the striking car? 

A. I cannot definitely say. In fact, I figured the time, and I figured 
when I made my other statements also to the police department, I men- 
tioned it to the policeman, but he did not put it in the record, that the 
car was down there so far that it had nothing to do whatsoever with the 
accident. It could have been the car had it been traveling at a high rate 
of speed. 

Q. Had it been traveling at a high rate of speed, that could have 
been the striking vehicle? A. If it had been traveling at a terrifically high 
rate of speed, it could have been the striking vehicle. 

Mr. Burton: That is all I have. 

Tr 60 Mr. Bulman: No further questions. 

(By agreement of counsel, the signature of the witness was waived, 
the witness being present and concurring.) 

(Whereupon, at 11:35 a.m., the deposition was concluded.) 

Tr 61 Thereupon 
GRACE J. KELLEY, 
a witness of lawful age called by the plaintiffs, first having been duly 
sworn by the notary public, was examined and testified as follows: 
EXAMINATION ON BEHALF OF PLAINTIFFS 
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By Mr. Cullins: 
Q. Mrs. Kelley, would you give us your full name, pleas ? A. 
Grace Jeannette Kelley. 
Q. Incidentally, how do you spell the "Kelley" name? A. (Spelling) 
K-e-1-l-e-y. | ! 
Q. K-e-l-l-e-y? A. Yes. 3 
Q. Mrs. Kelley, what relation are you to the B.C. Stolze family? 
A. Heis my brother. B.C. Stolze is my brother. 
Q. Mr. Stolze is your brother? A. Yes. 
Q. Is the W.R. Kelley Company a corporation, a company, or 
is it privately owned by you? A. It is a corporation. 
Q. Are you the sole stockholder in the corporation? | A. No, I 
am not. | 
Q. Do you own the controlling interest in the company? A. That 
Tr 62 is right. i 
Q. And you inherited that through your late husband? <A. Yes. 
Q. Is May 19, 1951, the correct date of his death? A. That is 
right. ! 
Q. And has his estate been closed? A. Yes. ! 
Q. And when was the final account filed -- : 
Mr. Clarke: I object to this line of questioning. Go ahead and answer. 
The Witness: I can't.tell. I am‘not too good on dates. These things 
happen, and that is all. | 
By Mr. Cullins: 
Q. We are inquiring here about an automobile that was ; involved in 
a collision on February 27, 1954, I believe a 1942 Cadillac. | | Was that your 


personal property or an asset of the estate? A. It was Mr. Kelley's 


car, and it came along with everything else, of course. 

Q. Do you know how it was registered on the date of the accident, 
whether the registration was in the company name, in his individual name, or 
in yourname? A. In my name. 

Q. Can you tell us when it had been switched over, if it had, of if 
it had been in your name since its purchase? A. It was in Mr. Kelley's 
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name, I believe, right along, and switched to mine after his estate was 
settled. The car was not in use until that time. It stood downstairs. 

Q. Now, prior to Mr. Kelley's death, what use was made of this 
automobile ? Was it for his exclusive use, or was it used? 

Mr. Ciarke: I object to that question. That goes back three years 
before the accident. 

By Mr. Cullins: 

Q. Was it used for his exclusive use, or was it used by the Kelley 
Company? A. His use; his car. 

Q. Whatis Mr. B. C. Stolze's connection with the Kelley Com- 
pany? A. Well, he manages the estate for me, and also looks after the 
building. 

Q. Do Mr. Duckett and Mr. Franey come under his jurisdiction? 
A. No. 

Q. Who are Mr. Duckett and Mr. Franey? <A. Well, Mr. Duckett 
is the president. Mr. Franey is the vice president of the W. R. Kelley 
Company. 

@. That company has not been dissolved since your husband's 
death; is that correct? A. Thatisn't the same company. That one 
was dissolved. 

Tr 64 Q. The W.R. Kelley Company is a new company that has been or- 
ganized since that time? A. That is right. 

Q. Does Mr. B. C. Stolze have any connection with the Kelley 
Company? A. No. 

Q. You told us that Mr. Stolze managed the estate and the building 
for you. Is the building an asset of the W.R. Kelley Company at the 
present time, or is it held by you in your name only? <A. In my name. 

Q. It is not an asset of the W.R. Kelley Company as such? A. 
No. 

Q. Does the W.R. Kelley Company manage the building for you, 
or do they have any function in connection with the building? 

Mr. Clarke: I object to what the company does or who manages 
the building. We are interested primarily in an automobile accident. 
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By Mr. Cullins: 

Q. You may answer, Mrs. Kelley. A. No. | 

Q. What instructions have you given Mr. Stolze in connection with 
the management of the estate, if any? 

Tr65 Mr. Clarke: I object to that question. It is entirely sence 
We are here with respect to an automobile accident. If you rephrase 
that question to ask her what instructions she has given Mr. Stolze with 
respect to the use of an automobile, I will have no objection. 

Mr. Cullins: Mr. Clarke, the automobile, as has been testified 
to, is used exclusively by Mr. Stolze and is furnished him by Mrs. 
Kelley. His duties are with the estate. I think it is very material 
and I have a right to have it answered. | 

Mr. Clarke: You have already put in the record that the estate is 
closed. What estate are you talking about? 


Mr. Cullins: I am only telling her what she told us, because he 
manages the estate for: her. : 


Mr. Clarke: I imagine that is personal property. 

The Witness: That is right. 

Mr. Cullins: I am only telling you what the lady has tol me. I 
want to know the facts. That is what I am seeking. 

Mr. Clarke: Will you rephrase the question ? ! 

Mr. Cullins: What was the question, Mr. Reporter? | i 

Mr. Clarke: I might say that I intend to offer a lot of objections 
so as to keep the record down and so as to expedite the depositions. 

Mr. Cullins: That is perfectly all right with me if you make one 
objection going to every question I ask. 

Tr 66 (Question read) : 

Mr. Clarke: Would you clarify what you mean by "estate"? 

Mr. Cullins: No. If she wants to clarify what she means by 
"estate," she may. | 

Mr. Clarke: Will you clarify what you mean by "estate? 

The Witness: I mean my personal affairs, siecle and things 
like that. 
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Mr. Clarke: All right. Do you want to rephrase your question? 
By Mr. Cullins: 

Q. What instructions have you given Mr. Stolze, if any, in regard 
to the management of your personal affairs? A. I don't know that I have 
given him any. I just leave that to him. He knows. 

Q. In other words, he is your general manager? A. Thatis 
right. 

Q. And he is entitled to exercise his discretion in all of your af- 
fairs? <A. Thatis right. 

Q. -Have you given Mr. Stolze a power of attorney? A. No. 

Q. Does he have the unrestricted judgment insofar as the use 
of your assets is concerned? A. No. 

Q. When you say "no," will you explain that, please? 


Tr 67 Mr. Burton: How do you explain"no"? 


Mr. Cullins: May I ask it this way? 
By Mr. Cullins: 
Q. Other than the investment Building, what assets or what business 
do you have that is managed by Mr. Stolze? 
Mr. Clarke: I object to that. There is nothing in this record about 
the Investment Building. 
Mr. Cullins: I believe there is. She testified she owns it in her 
own personal name. 
Mr. Clarke: Will you read back through the record, then? 
Mr. Cullins: All right. Get back to the record, Mr. Reporter, 
and see if she did not say that Mr. Stolze managed the building for her. 
_Mr. Clarke: She said that. But she never identified the building. 
Mr. Cullins: You are being technical now. . 
Mr. Clarke: No, Iam not. I want to cut down on this now. 
By Mr. Cullins: 
Q. What building are you speaking of when you say that Mr. Stolze 
manages this building? 
Mr. Clarke: I object to that as having no relationship to the acci- 
dent of February 27, 1954. 
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By Mr. Cullins: 


Q. You may answer. What building do you refer to, Mrs. Kelley ? 
Tr68 A. The Investment Building. 
Q. NowI ask you again -- just a moment. Off the abe 


(Discussion off the record) 
By Mr. Cullins: 
Q. What assets or what business do you have that is managed by 
Mr. Stolze other than the Investment Building? | 
Mr. Clarke: I object to that question. That is not the same one you 


| 
| 


said you were going to ask. This goes into her personal affairs. The 
question that you told me that you were going to ask her was: what rela- 
tionship is there between the two of them. 

Mr. Burton: Now, I object to the question because whatever may be 
the outcome of this case, I do not think that the taking of depositions 
should be prolonged with unnecessary and irrelevant questions, which runs 
the cost up to all of the litigants. For that reason, Iam objecting. And 
that is the same basis I objected on before, to going into a lot of irrele- 
vant and unnecessary things which do not help us, concerning this acci- 
dent. | 

Mr. Clarke: I thought that had been my objection. __ 

Mr. Cullins: For the record, I would like to say at this point that 
it is not my intention or purpose to prolong this questioning or to run 
up any cost. My client is destitute, practically. But there are certain 

Tr 69 # facts that are material to the issue, and one is the permission of 
this defendant to her nephew, Mr. Stolze, for the use of her car on 
February 27, 1954. The facts as developed up to this point show that 
this car was in the exclusive control and custody of Mr. B. C. Stolze, 
who this witness has testified is the general manager of her entire estate 
and assets, and I think it is a perfectly germane question to find out at 
this time just what those assets and what that estate are, and I again 
insist upon an answer. | 

Mr. Burton: May I answer that Mr. Charles Stolze, a young man 
of eighteen, as he has testified, I think has no more ability to pay 
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than the plaintiffs, and he, too, has been a victim of this accident. 
Mr. Cullins: I object to this. It is not material in the query. 
Mr. Burton: Then you should not have brought out the "destitute." 
By Mr. Cullins: 

Q. Again, Mrs. Kelley, what assets do you have in your personal 
estate that is being managed by Mr. B. C. Stolze, your brother, other 
than the Investment Building ? 

Mr. Clarke: I direct the witness not to answer the question. Her 
personal assets are of her own knowledge and are not pertinent to this 
case. 

Tr7Q Mr. Cullins: All right, gentlemen. We can go to court and wind 
up the hearings. 

Mr. Clarke: That is all, Mrs. Kelley. 

Mr. Cullins: Do you want to proceed with the other witnesses ? 

Mr. Clarke: Mr. Cullins, anything you want to do. I do not think 
that this lady has to bare her assets on this table. 

Mr. Cullins: I am asking what she has that is managed by Mr. Stolze. 

Mr. Clarke: Let us call the hearing off, Mrs. Kelley. I am 
willing to stay for the balance of the people. 

Mr. Cullins: I want hers first. I think you are being a little foolish. 

Mr. Clarke: All right. 

(Whereupon, at 11:50 a.m., the deposition hearing was concluded. ) 

Tr Ti (CERTIFICATE OF NOTARY) 


Washington, D. C., 
Thursday, September 8, 1955. 
Deposition of LESLIE NIEL called for examination by counsel for 
plaintiffs in the above-entitled action, pursuant to notice, before Ben- 
jamin H. Firshein, a Notary Public in and for the District of Columbia, 
at the offices of Joseph D. Bulman, 830 Woodward Building, Washington, 
D.C., at 10:20 a.m., Thursday, September 8, 1955. | 
* * * x * | 
Tr 2 PROCEEDINGS 
MR. BURTON: Let the record show that attorney Stein advised he 
would not be present, as the result of a telephone call to him. 
MR. FELD: This deposition is taken pursuant to notice. 
Thereupon, : 
LESLIE NIEL | 
was called for examination by counsel for the plaintiffs and, having been 
first duly sworn by the Notary Public, was examined and testified as 
follows: | 
| EXAMINATION BY COUNSEL FOR PLAINTIFFS 
BY MR. FELD: | 
Q. Will you state yourname? A. Leslie Niel. : 
Q. And your address? A. 4432 North 16th Street, Arlington, 
Virginia. 
Q. Is the spelling that we have of your name Niel, Nei-e-l, is that 
Tr 3 correct? <A. Yes, itis. 2 
Q. With whom do you live? A. My mother. 
Q. And hername? A. Anne Niel. 
Q. How long have you lived at that address? A. Well, let's see, 
about 16 years. 


Q. Do you know a person by the name of Charles H. Stolze, 
S-t-o-l-z-e? A. Yes, I do. ! 
Q. How long have you known him? A. I guess it has: been about 


four years. 
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Q. How well do you know him? Do you see him frequently? 
A. Very well. | 

Q. About how frequently do you see him? A. I live in the same 
neighborhood. Sometimes I see him every day, and at times I don't see 
him too often. 

Q. Do you have occasion to go into his home? A. Yes, Ido. 

Q. About how frequently do you go into his home? A. On occa- 
sions quite often, because I know the whole family. 

Q. How long has this relationship lasted? A. Since I met them. 
It has been about three years that I have been knowing them very well. 

Tr 4 Q. How far from the Stolze house do you live? A. Approximately 
one block. 

Q. Have you had occasion to go out with him socially? A. Several 
times. 

Q. Will you tell us just the nature of your association. Do you play 
baseball together? Do you go out with girls together? Do you go to dances 
together? Just generally what is your relationship? A. Well, I haven't 
been on many dates, as you call it, with him; just as good friends. 

I have been to several of the races at Manassas with him, and things like 
that, and just generally going around with him, nothing special. 

How old are you? A. Twenty-one. 

When were you twenty-one? A. December 13, 1954. 

Do youownacar? A. Yes, Ido. 

Does Charles Stolze own acar? A. You mean then or now? 

Then or now. A. Then, no. 

Now? A. Hehasacar now. Whether it is his, I don't know. 

Tr5 I mean -- 

Q. Did you own a car during the period of February 1954? A. Yes, 
I did. 

Q. And you stated that Mr. Stolze did not own a car at the time? 

A. At the time of the wreck, no. . 

Q. When you went out together, did Mr. Stolze operate a car? 

A. Yes, he did. 
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Q. How frequently were you with him that he operated a car? 

MR. CLARKE: Any car, I assume? | 

MR. FELD: Any car. 

THE WITNESS: You mean at the time of the wreck? 

BY MR. FELD: ! 

Q. During that general period from January of 1954 to February 
of 1954? A. Not too often then, because he was in school. I saw him 
occasionally on weekends at that time. | 

Q. Do you know whose car he did operate when he did operate a 
car? A. Well, Mrs. Kelly's. : 

Q. In February of 1954, did you know who owned that car that Mr. 

Trsé Stolze operated? A. Yes, I did. : 

Q. From whom did you obtain this information? A. I don't re- 
member just how I found it out. I knew it belonged to Mrs. Kelley, but 
I don't know just how I did find it out. 

Q. Were you ever present when he obtained the keys to the car, 
to operate Mrs. Kelley's car? 

MR. CLARKE: You mean prior to the accident? 

MR. FELD: Yes. 

. CLARKE: During the accident. 
FELD: This is the period during January and February of 





THE WITNESS: I don't remember any particular incident. 
BY MR. FELD: : 
Q. Do you remember generally how he would obtain the keys to the 
car? <A. I believe it is from his father, I am not sure about that. 


Q. Were you ever present when his father gave him the keys to Mrs. 
Kelley's car? A. Not that I remember. 
Q. Did he have general access to the car, to your inowledee, that 
is, Mrs. Kelley's car? 
MR. BURTON: What do you mean by "general access"? 
Tr? | MR. FELD: That the car was made available to him. | 
MR. BURTON: You mean any time he wanted to get the car he 
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could just go over and get it? 
MR. FELD: Right. 
THE WITNESS: No, I don't believe so. 
BY MR. FELD: 

Q. How would he go about obtaining the car for his use? 

MR. BURTON: If you know. 

THE WITNESS: As far as I know, he would see his parents. 

BY MR. FELD: 

Q. Were you ever present at any occasion when he asked his parents 
for the use of the car; if you know, of course. A. I don't remember any 
time. | 

@. On the occasion prior to this accident which occurred on Febru- 
ary 27, 1954, were you present when Charles Stolze obtained the car 
from his parents? A. No, I was not. 

Q. Will you tell us how you happened to be in that car on February 
27? <A. I had come to his house to visit him, me and my brother and 
James Pollard, and we talked and decided to go get something to eat 
at the Drug Fair in Buckingham, and from there we decided to go fora 
ride. 

Q. You talked, and you were going to get something to eat? 

Tr 8 A. Yes. 

Q. Decided to get something to eat at the Drug Fair. In whose car 
were you to go to the Drug Fair? A. In Stolze's. 

Q. Where was that car at the time? A. I don't remember. 

Q. How did you go about getting into the car at that time? A. Well, 
we went out -- there is a driveway and a garage, and I don't remember 
particularly which one it was in. We had taken the car out from there 
and the house. 

Q. It was either in the driveway or the garage? A. I don't re- 
member which one. 

Q. The garage adjacent to the Stolze household or the driveway 
alongside the Stolze household? A. Driveway alongside. 

Q. Were Mr. and Mrs. Stolze home at the time? A. No, they 


weren't. 
Q. Was Mrs. Kelley in the house at the time? A. No, she wasn't. 
Q. About what time did this occur? A. I would say somewhere after 


one o'clock. 
Q. A.M. or P.M.? A. A.M. 
What time did you go to the Stolze house? A. It was about 12. 
12 midnight? <A. Yes. 
Had you been some place before that? A. No place in particu- 
lar. I had been to the gas station a while there. | 
Q. Will you just tell us what you did the earlier part of the evening 
of, I guess that would be, February 26, 1954? A. Ihad been home, 
and I went down to the gas station, where I met Jimmy Pollard, and we 
had been talking, just messing around down there, and we went up from 
there to see Stolze, to see Chuck. | 
Q. Was he with you during the earlier part of the evening? A. No, 
he wasn't. : 

Q. So that you went to his house for the first time at about 12 mid- 
night? A. Yes, to see him. | 

Q. To see him. Had he been absent from the city? A. He had been 
away to school, yes. ! 

Q. When did you learn that he had come back to the city? A. I 
don't remember. 

Q. Do you recall where he got the keys from to operate this, Mrs. 
Kelley's car? A. No, I don't. 

Tr 10 Q. Did he have them on his person? A. I don't ene 

Q. Did he have to get them from some particular place, that is, 
the keys? <A. I don't know. : 

Q. How about one the other occasions, if you recall, that you were 
present when he operated the car, do you know where he obtained the keys 
from?. A. The only thing I can remember is he obtained it from his 
parents; that is all I know. | 

Q. Are you familiar with the ownership card or registration card 
that is necessary in the -- that is required for the operation of an 
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automobile? A. Yes, I am. 

Q. Do you know whether he had this on his person on February 
26-27, 1954? A. Are you talking about the driver's permit? 

Q. Not the driver's permit, the registration card. A. I believe 
it was in the car. 

Q. Do you know where in the carit was? A. I think they.have a 
little -- there is a thing on the side of the car where it fits in, a littie 
pocket. 

Q. What makes you think that it was there? A. Well, after the 
accident he took it out of there. 

Q. Had you ever seen it there before in this compartment that you 

Tri1l1 speak of when you were presentin the car? A. Yes, I had. 

Q. On each occasion that you were in the car prior to this, did 
you notice this registration card in this compartment? A. I don't re- 
member whether I looked at it every time, but it seems to me it was 
in there every time that I paid attention to it. 

Q.- Do you ever remember any specific occasion when Charles 
Stolze would request the use of his car from his mother or father? A. 

I don't remember any particular time. 

Q. Did you ever ask him any questions about the use of the car, his 
use of the car? A. Not that I remember. 

Q. Did he ever discuss with you how he had possession of the car, 
or how he came to operate the car? A. No, he didn't. 

Q. Did he ever tell you who owned the car? A. I don't remember 
whether he did or not. . 

Q. How did you find out, or from whom did you find out that Mrs. 
Kelley owned the car? A. ThatI don't remember, just how I did find 
it out; whether I saw the registration or he told me or his brother told 
me, I don't know. 

Tr12 Q. Did you know of any time that he wanted to use the car that he 
was denied the use of the car? 

MR. CLARKE: I think I will have to object to that, because ob- 
viously this boy was not a member of that household and would not have 
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been present on those occasions. Go ahead and answer it. — 
THE WITNESS: Not any particular time. I imagine tere was 
times when he didn't get to use it. 
MR. FELD: Will you re-read the question, please? 
(Question read.) 3 
BY MR. FELD: 


Q. Do you know of any of those times? A. No, I don't. 

Q. How frequently -- will you estimate the number of times that 
you rode in Mrs. Kelley's car with Charles Stolze operating it? 

MR. BURTON: As long as he knew him, to the present? 

MR. FELD: No, for the three years or four years prior to the 


accident to the time of the accident. 
MR. BURTON: If you can. 
THE WITNESS: I wouldn't know. I can hardly answer that one. 
BY MR. FELD: | 
Was it less than ten times? A. No, I don't think SO. 
Was it more than ten times? A. I would say it was. 
More than twenty times? A. I don't know. | 
It could be more than twenty times? A. It could be more or 


less, I am not -- 

Q. How long was Charles Stolze away fromhome during the three 
or four years prior to the accident, that you knew him? A. That would 
be kind of hard to answer because he went to a military school, and during 
the winter he was down at the school and then he would be home On vaca- 
tions, holidays and things like that. I couldn't estimate just how long he 
was away. | 

Q. Did you ever see Mrs. Kelley? A. Yes, I did. | 

Q. Do you know Mrs. Kelley? A. Yes, I do. | 

Q. Were you ever present when -- was Mrs. Kelley ¢ ever present 
when Mr. Stolze, Charles Stolze, operated the car? A. I believe sO. 

Q. Can you estimate the number of occasions that that may have 
occurred where she was present? <A. No. | 

Q. Do you ever recall her objecting to his using the car when you 
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were present? A. No. 
Tr14 Q. Do you ever recall his parents objecting to his use of the car, 
while you were present? A. Not while I was present, no. 

Q. Did he ever tell you that his parents objected to his using the 
car? <A. I don't know; I don't remember that. 

Q. Did he ever tell you that Mrs. Kelley objected to his using the 
car? <A. No. 

Q. Did he tell you that Mrs. Kelley had knowledge of his use of the 
car during that period prior to the accident? <A. I don't believe we 
ever discussed that. 

MR. CLARKE: Mr. Reporter, will you read those last questions 
and answers back? 

(Record read.) 

BY MR. FELD: 

Q. Were you ever present when Charles Stolze operated the car, 
and his parents were also present at that time? 

MR. BURTON: Well now, wait a minute. Does that mean that 
they were in the car? Because I am sure -- I don't know how they could 
be present unless they were riding in it. 

MR. FELD: I intended it to mean that they were present in the car; 
in other words, when he and the Stolze family and Charles Stolze were all 
in the car at the same time. 

Tr 15 THE WITNESS: I would say yes. 
BY MR. FELD: 

Q. Do you recall any particular time when you and the Stolze family, 
with Charles Stolze operating the car, had occasion to go some place in 
the Kelley car? A. That was with the whole family at one time, I don't 
know. I have been with them at different times; whether it was with the 
whole family at one time, I don't remember. 

Q. Well, which members of the family were present or in the car 
when he was operating it? A. Well, I have been with him when he has 
taken his father to places on different occasions. 

Q. Were you ever present when he took Mrs. Kelley to any place? 
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A. Not in that car. I have seen him driving Mrs. Kelley in her car. 

Q. When you say "her car", which car do you refer to? A. The 
other Cadillac, the new Cadillac, the one that she owns, which was a '51 
Cadillac, I believe. | 

Q. Thatis not this 1942 Cadillac? <A. No. 

Q. That was involved in the accident on February 27, 19542 
A. No, it isn't. | 

Q. Will you describe to us your route from your home, or from 

Tr 16 Stolze's home to Sixth and New York Avenue, Northwest, Washing- 
ton, D.C. ? A. We went to the Drug Fair in Buckingham, and went toa 
gas station and got gas, and then we went down through Georgetown and 
we went over through town to the other side, over to the vicinity of New 
York Avenue, and we was coming back New York Avenue at the time of 
the accident. : 

Q. What was your destination on New York Avenue? A. You mean 
at the time of the accident? | 

Q. Prior to the accident. A. Home; we was coming home. 

Q. No. You said you had gone from Georgetown to New York Avenue. 
A. Yes. | 

Q. And then were on your way home. A. I don't remember which 
particular way we went. We were just out for a ride, and we went no 
particular way to get over there. I don't remember which way Charles 
took. | 


Q. When you got to the point on New York Avenue where you 


turned around to approach home again, can you tell us where you were 
when you turned around? A. I think it was New York Avenue and Bladens- 
burg Road. | 
Q. Did you stop at any time when you were in an area of New York 

Avenue and Bladensburg Road? A. Not for anything but — lights and 
stop signs. 

Tr17 Q. Did you make any stops other than at the Drug Fair and the gas 
station from the time that you left the Stolze house until the time of the 
accident, aside from traffic stops? A. No. 
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Q. Who paid for the gas at the gas station, if you recall? A. I 
believe Chuck did. 

Q. “Chuck” meaning Charles Stolze? A. Charles. 

Q. What was the purpose of this excursion that you made at that 
time? A. Well, my brother had been sick at that time, and he just 
had gotten well. 

Q. And that is Burton? A. Yes. And Charles had just come 
home from school, so we decided we would go for a ride and that is how 
we ended up on a ride. 

Q. Just prior to the accident, which direction was your car 
traveling? When I say "your car" I mean the car that Charles was driv- 
ing. <A. It was heading downtown on New York Avenue. 

Q. Do you know? North, east, south, west? A. I believe it 
would be west. 

Q. We are inquiring into an accident that happened at Sixth and 
New York Avenue, Northwest, on February 27, 1954. Do you recall 

Tr 18 that accident? <A. Yes, I do. 

Q. I think you previously stated that you were traveling west on 
New York Avenue? A. Yes, I did. 

Q. When you were approaching Sixth Street, could you estimate 
the speed of the Stolze-Kelley car? A. Somewhere between 15 and 25. 

Q. Was that the general speed that you had been traveling during 
the entire course of your previous travels? A. Most of the time, yes. 

Q@. ‘Where were you seated in the car? A. In the lefthand side of 
the back seat, right behind the driver. 

Q. Will you place the other passengers in the car? <A. Chuck 
Stolze was driving; my brother was in the righthand front, and James 
Pollard was in the right rear. 

Q. Were you talking as you were approaching Sixth and New York 
Avenue? <A. I don’t remember if we were talking at that particular time. 

Q. Had you been engaging in conversation? A. Yes, we had 


been talking. 
Q. Do you recall the nature of the conversation that you were having? 
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Tr19 <A. No, I don't. 

Q. Were you telling jokes? <A. Not thatI particularly remember, 
not at that time. 

Q. Was it generally happy, gay conversation? A. just more or 
less old friends talking. | 

Q. Was the radio playing at the time? Or, first, I should ask, was 
there a radio in the car? A. There was a radio in the car, but now I 
don't remember whether it was or not. | 

Q. Whether it was playing or not? A. Yes. | 

Q. Did you notice any lights, that is, traffic BEN, 5 at Sixth and 
New York Avenue? A. No. 

Q. Did you notice any after the accident? A. No. | 

Q. Do you know if there were any lights at Sixth and New York 
Avenue? A. There are lights, but they weren't on at that time of night. 

Q. Did you see the car going north on Sixth Street, that is, the car 
with which your car collided, prior to the happening of the accident ? 
A. Just before it happened. 

Q. Where was that car when you saw it? A. Just about a car- 

Tr 20  lengthin front of me. I saw the headlights, glanced and saw the 

headlights, and then we hit; it was going north on Sixth Street. 

Q. Where was that car in relation to that intersection of Sixth and 

New York Avenue when you saw it? A. It was in the righthand lane of 

Sixth Street, as far as I know. : 

Q. Was he in the intersection of Sixth and New York a 
A. Yes, he was. | 

Q. Was he between the south curb line of New York Avenue and the 
center, or where the center line of New York Avenue would be? A. I 
believe I saw him right at the center, I mean, the front of his car right at 
the center of New York Avenue. | 


Q@. And where was your car at the time, that is, the one Stolze was 


operating? A. Just about at the intersection, I mean -- 
Q. Just entering the intersection?. A. Yes, just entering the inter- 
section. 
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Q. In other words -- if I am wrong -- I will state this -- if I am 
wrong, will you correct me -- that the front wheels of the Stolze car were 
at that point parallel to the east curb of Sixth Street? A. You mean was 
his front end in the intersection? 

Tr21 QQ. I said they were at the east curb, just about entering Sixth 
Street. A. At the time we saw the car, I would say, yes. 

Q. Do you know, or do you recall whether Stolze slowed down his 
car as he approached the intersection at Sixth and New York Avenue? 
A. AsI remember, he did. 

Q. Hedid? A. Yes. 

Q. How did he slow it down? Did he apply his brakes, if you know, 
or did he merely take his foot off the accelerator? A. I don't remember. 

Q. Do you remember his applying the brakes? A. I don't know 
whether he did or not. 

Q. Do you remember if he applied his brakes immediately prior 
to the happening of the accident? A. That I wouldn't know. 

Q. Could you estimate the speed of his car when it approached 
the intersection, that is, Sixth Street? A. Somewhere between 15 and 
20. 

Q. Well, what was it before that? You said that he had slowed down 
when he approached the intersection. What was it before he had slowed 


down? <A. Around 25, no faster. 
Q. Did you lo»k at the speedometer? A. No, I didn't. 

Tr 22  @. What happened after the cars collided, if you recall? A. Well, 
I got out of the car and took Chuck out -- Charles out -- he was the first 
one; and I took my brother out, and the boy in the back seat. I helped 
my brother out and helped Chuck out, and took the boy out of the back 
seat, and cut the ignition off of the car, because I was afraid it would 


catch on fire; and then my brother was cut up pretty bad, and I was trying 
to help him, and then the police come, and I had to stand around there 
waiting, and was telling them what happened, and that is about alll re- 
member, according to the accident. ) 

Q. Where was the Stolze car when it came to rest after the 
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accident? A. From whatI remember, it was in the righthand lane 
of Sixth Street, still partially in the intersection. 

Q. Do you know whether there were any skid marks either behind 
Stolze's car, or the other car? A. I don't know. It was dark, and I 
don't know. I don't remember him sliding, I mean, applying the brakes 
and sliding; I don't remember that. 

Q. Do you remember whether he sounded the horn or ‘not? A. I 
don't remember that. : 

Q. When Charles Stolze came back from school to his home, do you 
recall if he operated any car other than this 1942 Cadillac? A. I wouldn't 

Tr 23 know. 3 

Q. Well, do you recall whether he did? <A. No, I be I don't 
recall any. : 

Q. Then I take it the only car that you saw him operate prior to the 
accident was this 1942 Cadillac? A. Yes. | 

Q. Whenever you went out with him in a car that he was operating, 
it was this 1942 Cadillac? A. Right. | 

Q. That was owned by Mrs. Kelley, to your knowledge ? A. Yes. 

Q. Do you know the names of any witnesses to this accident other than 
those that were in yourowncar? A. No, I don't. : 

Q. Had you discussed this accident with Charles Stolze after it 
happened? A. Yes, I have. 

Q. Did you hear anything he may have said at the a of the acci- 
dent, as to how the accident occurred? A. No, because he was hurt. 

Q. Did he tell you how the accident happened, when you were 
away from the scene of the accident? A. We discussed it, and I believe 
we agreed on what had happened. We discussed it with each other. 


Tr 24 Q. What was that agreement? A. On the -- on the way the car 


had come, that we tried to estimate about how fast he was going. 

Q. Will you tell us what was your understanding of how the acci- 
dent happened then? A. We were going through, going down New York 
Avenue, and he hit us coming up Sixth Street. He was going through 
the intersection; and it seemed that he come so fast, didn't have time 
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to see him except at the last moment, that was the conclusion we draw. 


I don't know -- my judge of speed looking out of a window that fast 


wouldn't be very good; I am not sure. 

Q. Did Charles Stolze tell you that he saw the car before the acci- 
dent? A. I don't remember whether he ever did or not. 

Q. Do you recall whether he told you he did not see the car before 
the accident? A. No, I don't. 

Q. And the first time that you saw it was when this car was near 
the center line of New York Avenue? A. Right. 

Q. And the Stolze car was approaching the Sixth Street intersection. 
What was your estimate of the speed of the car going north on Sixth Street ? 
A. ThatI wouldn't know. I just assumed he was going fast. 

Tr 25  Q. What do you mean by "fast"? 25 miles per hour? A. It would 

have to be faster than that. 

Q. 30? A. It seems it was faster than that to me; now, I don't 
know. 

Q. What would be your estimate of the speed of the car going north? 
A. 40 or 50, I would say; I don't know. 

Q. Do you recall where that car came to rest after the accident? 
A. Partially up on the sidewalk on the lefthand side -- as you go up, as 
you go north on Sixth Street, it was on the lefthand side. 

Q. Do you recall hearing the application of brakes of this north- 
bound car? A. No, I don't. 

Q. Did you notice whether that car had slowed down at all when it 
approached the intersection? 

MR. CLARKE: I will object to that. He said he only saw thata 
short distance away. | 

MR. FELD: Yes, I withdraw that question. 

BY MR. FELD: 

Q. Did you speak to the driver of the other car at the scene of the 

accident? A. No, I didn't. 
Tr26 QQ. Did you ever discuss the accident with the driver of the other 

car? <A. No. 
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Q. Did any of the passengers in the other car say anything at the 
scene of the accident that you heard? A. Not thatI heard. 

Q. Did the police officers discuss the accident with the drivers of 
the two cars at the scene of the accident? A. Not that I know of. They 
might have talked to them, but not while I was present to see it. 

Q. I don't know whether you answered it, but I would just like to 
revert to it again. Did you ever hear Charles Stolze ask his aunt for 
permission to use the car? A. No, I didn't. | 

Q. Did you ever hear him ask his parents for permission to use 
the car? A. Not that I remember. 

Q. You may have been present, but you don't recall at this time? 
A. I don't recall at this time. 7 

MR. FELD: I have no other questions. 

MR. CLARKE: I have no questions. 

MR. BURTON: No questions. 

MR. CLARKE: Waive signature. 

MR. BURTON: Waive signature. 

MR. FELD: Waive signature. 


(Whereupon, at 11:10 a.m., the taking of the deposition was con- 
cluded. ) 


Tr 28 (CERTIFICATE OF NOTARY) 





Washington, D. C. 
Friday, 13 April 1956 
The depositions of GRACE J. KELLEY and HELEN L. STOLZE 
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Tr 2 PROCEEDINGS 
Thereupon 
GRACE J. KELLEY 
called as a witness for examination by counsel for plaintiffs, and having 


first been duly sworn, was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFFS 


By Mr. Bulman: 

Q. Mrs. Kelley, will you be kind enough to give us your full name? 
A. Grace Jeannette Kelley. 

Q. Where do you live, Mrs. Kelley? A. 3848 Chesterbrook Road, 
Arlington. 

Q. Inviting your attention to February 27, 1954, did you own a 
Cadillac automobile on that date? <A. Yes. 

Q. A 1942 Cadillac automobile -- did you own one? A. Yes. 

Tr 3 Q. As of February 27, 1954? A. Yes. . 

Q. Now, did you own any other cars as of that date, as far as you 
know? A. Myown. That was a business car. 

Q. Did you have acar of yourown? A. Yes. 

Q. Do you only have one car, or more than one car, of your own? 
A. No. Just one. 

Q. This particular Cadillac automobile, was that the only Cadillac 
car you owned at that time? A. No. My own. 

Q. Your own car was a Cadillac, too? A. Yes. 
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Q. I take itit was a newer model. A. Indeed, yes. | 

Q. This 1942 Cadillac, you say it was owned by the business or 
used by the business? A. Yes, it was used that way. ~ 

Q. But the title of it was in your name? A. Yes. ! 

Q. Now, as of April 27, '54, did you allow this '42 Cadillac to be 
used by the business? For how long a time had it been? A.| | Well, it 

Tr4 was my husband's car. He passed on in '51, May the 19th; and 

from that time on, I would say. 


Q. Did you give it to any particular person in the business to use? 
A. My brother. | 

Q. What was hisname? A. Bert E. Stolze. | 

Q. I understand he has since passed away? A. That's right. 


Q. Now, Mr. Stolze was employed by you, was he? A. Yes, as 


administrator. 

Q. He took care of your personal affairs? A. Yes. | 

Q. And as such, you turned over this particular automobile to him? 
A. Yes. ! 

Q. So that you turned it over to him shortly after -- and when I say 
"him, ' I mean Mr. Stolze -- shortly after your husband passed away? 
A. Yes. 

Q. From that time on, until the occasion of the accident, did he 
always have itin his possession? A. Yes. 

Q. Did you ever use it yourself, personally? A. Never. 

Tr5 Q. You used your own Cadillac? A. My own. 

Q. When you turned it over to him, just tell us, if you can, what 
you said to him when you turned it over to him, if you remember. 
A. You mean regarding Charles? ! 

Q. No. Regarding the car. A. I just told him to use \ as he pleased. 

Q. Did you give him the keys? A. Oh, yes. 

Q. How many sets of keys were there, Mrs. Kelley? A. I think 
there were two sets. ! 

Q. Did you give him both sets of keys? A. Yes. 

Q. If Iam going too fast, stop me. A. I will. 
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Q. And you told him he could use it as if it were his own car, did 
you? <A. Yes. 

Q. Now, the repairs to this car, who would pay for that? Did 
you have any arrangement as to that? <A. Well, they took care of that 
in the garage. 

Q. Would that be taken care of as part of the expense of the busi- 
ness? A. Yes. 

Tr 6 Q. And the gasoline for the caralso? A. Yes. 

Q. That would be paid? <A. That's right. 

Q. When I ask you this question, this gentleman is going to object, 
but you can answer it after he objects: You had insurance on the car? 

MR. Clarke: I object. 

By Mr. Bulman: 

Q. Now you can answer. You may answer. 

Mr. Clarke: You may answer. 

The Witness: Yes. 

By Mr. Bulman: 


Who paid the premiums on the insurance? A. I did, Iam sure. 
The license tags, and all of that, did you pay forit? A. Yes. 
The oil, you paid for that? A. Yes. 


While it was garaged in the Investment Building, did you pay 
for garaging the car in the Investment Building? A. No. 
(There was discussion off the record.) 
By Mr. Bulman: 

Tr 7 Q. Now, after you turned this car over to your brother, Mrs. Kel- 
ley, did you ever ride in it, in that particular Cadillac -- do you remem- 
ber? <A. Oh, once or twice, probably, with him, if he was coming to 
town, or something like that. 

Q. Did you ever ask him to report to you as to what use he would 
make of the car? A. No. 

Q. If he wanted to take a pleasure trip with it, would it be all right 
with you if he took it? A. Yes. 

Q. If he wanted to take his family out fora ride? A. Yes. 
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 Q. And you didn't restrict him at all as to its use, ater office 
hours? <A. No. 

Q. Did he have any other car, other than this? A. No, he didn't 
have. 

Q. This was the family car, in other words? A. Yes. 

Q. It was your intention that he would -- : 

Mr. Clarke: Wait a minute. 

Mr. Burton: She said something else. 

The Witness: His wife had a car. 

By Mr. Bulman: 
Tr 8 Q. But he didn't have anycar? A. No. 

Q. Did you, yourself, at that particular time, drive a Nad per- 
sonally? A. Yes. 

Q. Did you ever drive the car yourself, after you ramet the keys 
over tohim? A. I never drove that car. 

Q. Now, on occasions, I think you would visit your brother s 
home, Itakeit. A. Yes. 

Q. When you were over there, you would see the car at the house, 
if it was notinuse? A. Yes. 


Q. Now, on those occasions, would you ever see ci drive the 


car? <A. Yes, I'm sure I have. 
Q. Did you ever hear Charles ask his daddy for the keys to the 
Cadillac, on occasions while you were there? A. Yes. 
Q. And his daddy would give him the keys? A. Yes. 
Q. The answeris yes? A. Yes. 
Q. Do you want to resta moment? A. No. 
Tf 9 Q. Would you like to have some water? A. I don't think so, 
thank you. | 
Q. Now, did you ever have Charles drive you about in that particu- 
larcar? A. No. | 
Q. Did you ever take a trip with Charles, where he was driving 
this car? A. Not that car, no. 
Q. Did he drive yourcar? A. Yes. 
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Q. As far as you knew, he was a pretty good driver? A. I thought 
so. | 

Q. And you had no trepidations when you got in the car with him and 
he drove it? A. None at all. 

Q. Was there anybody else in the house who drove cars, other 
than Charles and his daddy? A. Mrs. Stolze and David knew how to 
drive. 

Q. Who was that? A. The younger brother. 
Q. Did he have a permit? A. He had a permit but wasn't using it. 
Q. Did you ever see David drive the Cadillac? A. No. 
Q. Did you ever see Mrs. Stolze drive the Cadillac? <A. Yes. 
. As far as you were concerned, you never told Mr. Stolze that 
his wife could not drive it? A. No. I didn't say anything about it. 
Q. Did you, when you turned over the Cadillac to Mr. Stolze, 
tell him that Charles could not drive it? A. DidI tell him that? 
Q. Yes. <A. No, I didn't. 
Q. Mrs. Kelley, do you know whether or not Charles daddy ever 
gave him a set of keys for the Cadillac, himself? A. No. 
Mr. Burton: You mean you don't know, or that he did not? 
The Witness: No, he didn't. 
By Mr. Bulman: 
Q. Do you know where the keys were kept in the house to the car? 
4A. Well, only by hearsay, that's all. 
Q. And by hearsay, where were they kept? A. Ona shelf in the 
hall, or on his dresser, Mr. Stolze's dresser. 
Q. Did Charles call you when he came in town from school, some 
time shortly before this collision took place? Do you remember? 
Tri1i A. No, I know he didn't. | 
Q. Did he get in touch with you atall? A. No. 
Q. Did you know he had gone to school, was attending school? 
A. Oh, yes, I knew he was in school. 
Q. Did you also know that your brother had left town? A. Yes. 
Q. Do you know, of your own knowledge, whether or not Charles 


Tr 10 
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would on occasions come home for visits from school? A. Yes. 

Q. And when, on these occasions when he came home from school, 
would his daddy allow him to drive the car? A. Yes. | 

Q. Did you ever hear your brother prohibit your nephew from driv- 
ing the car, atanytime? A. I remember once or twice, when he 
wanted to use it himself. : 

Q. And then he said: "You can't have the car, because I'm going 
to use it’? A. That's right. : 

Q. I just have one or two more questions, Mrs. Kelley: Do you 
know, of your own knowledge, whether or not your brother ever placed 
any limitations on Charles as to the use of the car, as to when and where 
and how he should use it, of your own personal knowledge? A. Yes. 

Tr12 Q. Tellus aboutit. A. Well, only that he had certain times 
to be in, depending on the occasion. He might be taking a girl to a dance, 
and he was able to stay out later; to a movie, he was supposed to be in 





earlier; and of course not being over there, I just wouldn't know every- 
thing about it, you know. 
Q. In other words, he exercised -- <A. He did. 
Q. -- certain parental control over him? A. He did. That I know. 
Q. Now, do you know whether or not your brother ever limited 


Charles in the use of the car when he was out of town, of your own knowl- 
edge? <A. Well, he was not out of town very often, and he didn’t expect 
him to use it that time when he was out of town. 

Q. When you say he didn't expect him, do you know, of your own 
knowledge, whether he ever told Charles not to use the car when he was 
not in town? A. I don't remember that, at all. | 

Q. As far as you know, you don't know of any such admonition 
made by your brother to Charles? A. No. | 

Mr. Bulman: I have no further questions. 

Tr 13 Mr. Clarke: I am going to ask a few questions, if I may. 
EXAMINATION BY COUNSEL FOR DEFENDANT KELLEY 
By Mr. Clarke: 
Q. When Mr. Kelley died, you stated you turned the car over to 
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your brother shortly after that? <A. Yes. 

Q. Now, that was when -- what year? A. '51. 

Q. Now, in 1951, how old was Charles? A. Oh, he's 21 now. 

Mr. Burton: Off the record. 

(There was discussion off the record.) 

By Mr. Clarke: 

Q. Now, at the time that you turned over the custody of the car to 
Mr. Stolze, was Charles then driving an automobile? A. That I don't 
know. I believe he was, though. 


Q. Did there ever come an occasion when Charles called you to 


ask your permission to use that car? A. He called me once. 

Q. And when was that, with respect to the accident? Was that be- 
fore the accident or after the accident? A. Oh, it would have been be- 
fore. 

Q@. How long before the accident? A. I don't know. 

Tr 14 QQ. What did you tell him on that occasion? A. It was up to his 
father. 

Q. Did you thereafter have any conversation with his father about 
Charles’ use of that car? A. No. It was entirely up to him. 

Q. Did you tell Mr. Stolze that? A. Yes, Oh, yes. 

Q. In answer to a question that Mr. Bulman asked, he said had 
you ever told Mr. Stolze that Charles could never drive the car, or 
could not drive the car. I now ask you: Had you ever told Mr. Stolze 
that Charles could use the car at any time? A. At Mr. Stolze's discre- 
tion. 

Q. Was that what you told him? <A. Yes. Oh, yes. 

Q. How do you know that Charles was at school? A. Well, they 
had left orders down there, so I assumed he was there; that was all. He 
was to stay in school. 

Q. The day before this accident, where had you been? A. I don't 
know. 

Q. Do you recall going to the school with Mrs. Stolze and Charles 
and David? A. Yes. 
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Q. That was the day before the accident? A. No, it was the day be- 

fore they left for Florida. | 
Tri15 Q. And the day before they left for Florida, you went with Mrs. 

Stolze, when she took the children back to school? A. That's right. 

Q. Did you know that the next day they had left to go to Florida ? 
A. Yes. 

Q. Did you know whether or not the children were coming home? 
A. No, they were not supposed to come home. 

Q. How did you know that? A. Because Mrs. Stolze came out 
and told me she had just left word there. ! 

Q. Left word where? A. Inthe school. They were going to 
Florida, and the boys were not to come home until they came home. 


Q. Now, there was some mention made of the use of this car. 
Was this Mr. Stolze's family car, or was this the car that he used in the 
business? A. In the business. 
| Q. Did he have another car at home that they used on social occa- 





sions? A. His wife's car. | 
Mr. Clarke: No further questions. | 
Tr 16 FURTHER EXAMINATION BY COUNSEL FOR PLAINTIFFS 
By Mr. Bulman: 

Q. Mrs. Kelley, this Cadillac that was in the Stolze family, they 
used that socially, too, didn't they? Mr. and Mrs. Stolze and the children 
would use that on any occasion for family uses? A. Sometimes, yes. 

Q. There was no prohibition that you made on Mr. Stolze that he 
couldn't use it for a family car? A. No. That they ma do as they 
pleased. 

Q. He was to use itas his car? A. No question at all. 

MR. BULMAN: No further questions. We waive signature. 

Mr. Burton: All right. ! 

Mr. Clarke: That is agreeable. : 

(Thereupon, at 3:05 o'clock, p.m., the taking of the instant deposi- 
tion ceased, the signature of the witness having been waived by counsel for 
the respective parties, the witness being present and consenting thereto. ) 
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Tri? Thereupon 
HELEN LOUISE STOLZE 
called as a witness for examination by counsel for plaintiffs, and having 
first been duly sworn, was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFFS 
By Mr. Bulman: 

Q. Mrs. Stolze, would you be good enough to give us your full 
name? A. Helen Louise Stolze. 

Q. Where do you live, Mrs. Stolze? A. 1420 North Utah Street, 
Arlington, Virginia. 

Q. You are the mother of Charles H. Stolze? A. That's right. 

Q. You have another boy? A. That's right. David. 

Q. David? A. Yes. 

Q. Those are the only two children you have? A. The only two 
children I have now. At the time of the accident I had three children. 
One was killed in the Service. 

Q. Mrs. Stolze, you are the sister-in-law of Grace J. Kelley? 
A. That's right. 

Tr18 QQ. Your husband, or late husband, was employed by Mrs. Grace 
Kelley, was he not? A. That's right. 

Q. And there came atime, did there not, when Mrs. Kelley turned 

over to your husband a Cadillac automobile? A. Yes. 


Q. Do you remember what year it was that she turned it over? 
A. I think that it was turned over to him the day that Billy Kelley passed 


on. 


Q. That used to be her husband's car? A. That's right. It was 
Billy's car. 

Q. From the day he passed on, or shortly thereafter, Mrs. Kelley 
turned that over to your husband? A. That is right. 

@. Did he have it in his custody from that date to the time it was 
involved in the collision? <A. Yes. 

Q. He used it to go to work and come home from work? A. Yes, 
and any work that he might have to do. 
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Q. While he was at work, he would use that? A. Yes. 

Q. To ride aroundin? A. Yes. ! 

Q. When the car was home, it was garaged in your nome, was it 

not? <A. Yes. 

Q. I think at that time you had your own car, did you? A. Yes. 

Q. This made you a two-car family, didn't it? A. Well, not en- 
tirely. | 

Q. Did you have another one? A. Well, no, just his and mine. 

Q. Were you present when Mrs. Kelley turned the car over to your 
husband? A. No, I don't think so. ! 

Q. When he brought it home, did your husband tell yh about the 
car, that Mrs. Kelley had turned it over tohim? A. Yes. 

Q. Did he tell you that he could use it any time he wanted to ? 
A. The car was his, in a business sense; but he could do anything he 
wanted to. He had full jurisdiction over the car. 

Q. In other words, he could drive it anywhere he wanted to? 


A. Yes. | 


| 
Q. There was no limitation as to where he could go or when he 
could go? A. No. : 
Tr20 QQ. And when it was home, on week ends or evenings, he could use 


itas afamily car? <A. Providing Mr. Stolze gave permission, because 
oftentimes he needed it. i 

Q. I mean, if he didn't need it, anybody in the family could use it? 
A. Not particularly. I mean, we always had to ask him. | 

Q. But with his permission? A. With his permission. 

Q. There was no limitation as to his use, if he gave permission? 
A. Yes. You had to tell him what you were going to do, and approxi- 
mately how long you were going to be gone. | 

Q. If you wanted to use the car, would you ask his permission? 
A. Yes. ! 

Q. Would you tell him where you were going to go? A. I would 
ask, tell him where I was going, and ask him, and he would tell me yes or 
no. But in line with that, I didn't mind leaving him in his own employment. 
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Q. Did he ever limit you in the use of the car? A. Oftentimes 
he would say: "Don't go too far, because I'm going to need it in about five 
minutes”; and naturally one couldn't go far. 

Tr21 Q. If he didn't need the car -- 

Mr. Clarke: Are you talking about limiting Mrs. Stolze? 

Mr. Bulman: Mrs. Stolze, yes. 

The Witmess: No. 

By Mr. Bulman: 

Q. Where did he keep the keys to the car? A. We have in our 
home there a book shelf, right up there; or upstairs on the bureau dres- 
ser, his. . 

Q. If he was not using the car and your car was home, and you 
had occasion yourself, just wanted to drive the Cadillac, you would have 
to ask him for it before you could use it? A. That's right. And if he 
was not there, I wouldn't have used it. 

Q. Now, your son Charles, I think, drove acar. A. He didn't 
have acar. He only had the use of either his father's or mine. 

Q. He had a permit to drive? A. Had a permit to drive. 

Q. When did he first get the permit todrive? A. He got that per- 
mit -- this is a little rough, I'm pretty sureI'm right -- in June of 1953. 

Q. When was he 16? A. Now, I'm not quite sure. I'll have to 
figure. He was 21 this last March, sol will have to go back and figure 

Tr22 # £what he was. 

Mr. Bulman: This is April. 

Mr. Burton: You are trying to figure what he was in '53? 

The Witness: Yes. He was 16 in March of '5l. 

By Mr. Bulman: 

Q. After he became 16, did he get his driving permit? A. No, 
he didn't get his driving permit until 1953. His father would not permit him 
to get it until that time. And he took driving lessons from a regular 
driving company, and also he took lessons from me, to make sure he 
knew it. 


Q. After he got his permit in 1953 and started driving-- A. Yes. 
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Q. After he started driving, did he have the Cadillac and your own 
car? A. Yes. | 

Q. And whenI say your car, was that in your name? ! A. Yes. 

Q. Did he drive both cars? A. Yes. | 

Q. Did he drive both cars on dates? <A. Yes, he aid, if he could 
get permission to use them. 

Q. If you or your husband were not using it, and he asked » you 
gave him the car? A. If we thought it was all right. 

Tr 23 Q. Subject to your-- A. That's right. Sometimes we turned 
him down. 

Q. When you felt he had it too often, you would cut it be to keep 
him in line? A. Thatis true. That was one way to keep him in line. 

Q. If he didn't make good marks, you would say, "You can't use 
the car for a week or so"; is that right? A. That's true. But in school, 
he couldn't get home to make a date, because he only got home because 
he made good grades. : 

Q. Now, you would give him, and when I say "you" -- you would 
allow him to use your car, when you gave him permission; isn't that 
true? A. That's true. ! 

Q. Did you consider him a pretty good driver, Mrs. Stolze? 

A. I thought he was a very good driver. 3 

Q. For that reason, you felt no compunction about sjowing him 
to use the car? A. No. | 

Q. Now, insofar as Mr. Stolze was concerned, did he ever refuse 
to allow him to use the car, after he asked him for it? A. Yes. 

Q. When was that? <A. Well, several times, when he would tell 

Tr 24 him that he was using the car; and then there were other times he 
thought he just didn't need the car. | ! 

Q. But where you or your husband were not using the car, and that 
car was available, and it was for a good purpose, there would be no ques- 
tion about using the car? A. No, there would be no question at all. 

Q. Now, when he came home from school, would he come home 
Only on holidays, or did they give him weeks off, or things of that kind, on 
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occasion? A. They came home for holidays, and the only other times 


they came home is when their marks were up high enough to have earned 
this trip home. 

Q. That was a privilege? A. A privilege that was given by the 
school. 

Q. Do you know how frequently he would come home, by reason of 


that privilege? A. Charles was a very high student, and he usually 
came home every two weeks, for sure; and sometimes, if it was examina- 
tions, he would be home every week. Charles was in the 95 to 100 group. 

Q. In other words, he had no trouble with his studies? A. He 
was an excellent student. 

Q. And it was just a question of when he wanted to take off -- he 
could do it because his marks warranted it? A. That's right. 

Tr25 Q. That is what his schooling was, in school, as far as you know? 
A. Yes. 

Q. On these occasions when he came home, the same pattern 
applied, that if you or your husband were not using the car, and he 
wanted a car for a proper purpose, you would giveitto him? A. Yes. 

Q. Now, I think there came a time when you and your husband took 
a trip to Florida. A. Yes, we went to Florida. . 

Q. When was it that you all went to Florida? Do you remember? 
A. Let's see. The accident happened in February of '54, and we went 
dry cee 

Q. February 27th was the date. A. We left in January. 

Q. How long had you all expected to be away? A. There was no 
definite time. 

Q. Both of your boys were then in school, still in school? A. Yes. 
Fork Union. 

Q. What school was that? A. Fork Union Military Academy. 

Tr 26 QQ. How far is that from your home, or was it from your home? 
A. One hundred and -- oh, I'd say roughly maybe a hundred and fifty 
miles. I might be wrong. 

Q. How would Charles come up? By train? A. Asa rule, I went 
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down and got him; or he came home with friends. 

Q. Now, when you and your husband left, how long prior to Febru- 
ary 27th did you all leave? Do you remember what date it was? A. We 
left -- we took the boys back to school, and then we left the next day for 
Florida. Now, the date I don't know. And in relation to the accident, I 
don't know the time element at all. | 

Q. When you took him back to school, did you leave the keys to 
both cars home? A. When we took them to school? | 

Q. Yes. A. When we took them to schooi, we came back o=] 
did. You see, my husband wasn't with me. ! 

Q. Isee. A. Mrs. Kelley and I took the boys back down to school 
and then came back, and the next morning we left for Florida. 

Q. How did you all go to Florida? A. Inmycar. 

Tr 27 . Left the Cadillachome? A. Yes. ! 

Q. Did you leave the keys home? A. Yes. Oh the shelf. 

Q. When you took Charles and his brother to school, did you tell 
Charles anything about the use of the car? A. I told him he was not to 
come home. 

Q. He was not to come home? A. That's right. be I also told 
the school authorities not to let him come home. | 

Q. Who, of the school authorities, did you speak to? : A. I talked 


to a substitute teacher who was there, and he was the only one there. 
I don't know his name. ButI told him, and he said he would au Colonel 
Crockett. 


And after the accident, when I questioned him why they let him 
come home, Colonel Crockett said, ''You know the rule of the school. 
The boy goes home, and the parents have nothing to say about it. They 
earn their leaves."' And that is why he came home. He earned the leave, 
and came home. | 

Q. Now, did you tell Charles anything about the use of the car? 

A. No. ! 
Q. When you left? A. No. We didn’t think he would be home. 
Tr 28 @. So that you didn't admonish him not to use the car? 
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A. No. The car was not mentioned at all. 
Q. When you and your husband left for Florida, did you leave both 
sets of keys athome? Do youremember? A. I don't really know. I 


know the keys were left at home. They were either on the bureau or on the 


shelf, because we just wouldn't move them. 

Q. Do you know whether or not your husband ever told your son 
not to use the car when he came down? A. I don't know; but I doubt if 
he ever did. 

Q. When was the first time you learned that Charles had been in- 
volved in a collision, Mrs. Stolze? A. Well, we came home from Key 
West and -- well, Idon't remember. He was out of the hospital. 

Q. Had he-- A. I guess it was about a week after the accident. 

Q. Did you receive any communications? A. No. No one knew where 
we were. 

Q. It was not until you arrived home that you found that he had been 
involved in a collision? A. Yes. That's right. | 

Q. Do you know whether or not they tried to find you, or where 
you were? A. I understood that they tried, but they didn't know where to 
try. 

Tr29 QQ. You left no forwarding address? <A. No. We left none. 

Q. Did your other son come home when Charles came home? 

A. No. The school let him come home after the accident, and he came 
home to see Charles in the hospital, but I was not here. I don't know too 
much about that. 

Q. Now, with respect to your third boy, Mrs. Stolze, was he living 
at home with you at that time? A. No. My son was in Korea for two 
years prior to the accident, and was killed in Korea. 

Mr. Bulman: I have no further questions. 

Mr. Clarke: I have a couple of questions. 

EXAMINATION BY COUNSEL FOR DEFENDANT KELLEY 
By Mr. Clarke: 

Q. Mrs. Stolze, was it the usual pattern for your personal car to be 

used for social engagements, and Mrs. Kelley's car to be used about the 
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business? A. Weil, it didn't make much difference. We used both cars, 
Mr. Stolze and I; one as freely as the other. If we had an engagement in 
the evening, and his was the last car in the drive, we took his; if mine 
was the last one, we took mine. | 
Q. Mrs. Stolze, was Charles always required to get permission be- 
fore he could use Mrs. Kelley's Cadillac? A. He was required to get it 
from his father. | 
Tr 30 Q. Before using Mrs. Kelley's car? A. Yes. His father was 
very strict, and he insisted that Charles ask permission, wherever 
he was going, and what time he would be in, and so forth. _ 
Q. Did Charles ever ask you for permission when he wanted to use 
your car? A. Yes, indeed. ! 
Q. Did you put any limitation on him, on the use of your car? 
A. Yes. | 
Similar to-- A. Similar to his father's. 
The ones your husband placed onhim? A. Yes. | 
When you left to go to Florida, where did you leave Mrs. Kelley's 
In our garage. 
Does your garage have doors? A. Overhead doors. 
Was that door shut? A. Yes. | 
Was your house locked? <A. The house was locked. 
Where were the keys to the Kelley car when you left to go to 
Florida? A. They were either in the hall, on the shelf; or else they were 
Tr 31 upon the bureau dresser. 
Q. The car was in the garage, which was shut, and the keys were 
in the house, that was locked? A. That's right. | 
Q. Did you tell Charles, when you and Mrs. Kelley drove him back 
to school, that he was not to come home while you were in Florida? 
A. Thatis right. But it was me that drove him back to school, not Mrs. 
Kelley. She just went with me. | 
Q. That is whatI meant. A. Oh. : 


Q. Did you tell Charles he was not to come back home until you 
got back from Florida? A. That is what I told him. 
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Q. Did you also instruct the authorities there to the same effect? 
A. That's right. | 

Q. Did either you or Mr. Stolze give Charles permission to use 
Mrs. Kelley's car at the time of the accident? A. No. 

Mr. Clarke: No further questions. 

Mr. Bulman: We will waive signature. 

Mr. Clarke: We will. 

Mr. Burton: All right. 

Tr32 (Thereupon, at 3:30 o'clock p.m., the taking of the instant deposi- 

tion ceased, the signature of the witness having been waived by counsel 


for the respective parties, the witness being present and consenting 


thereto.) 


Tr 33 (CERTIFICATE OF NOTARY) 
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APPELLEES' STATEMENT OF QUESTIONS 
PRESENTED | 


| 
| 


Whether after reading the interrogatories and depositions 


of all known persons who have any knowledge of the facts, there 
exists any genuine issue of a material fact to show that Charles 
Stolze, the operator of the vehicle had permission or consent, 
express or implied, to operate the vehicle at the time and place 

of the happening of the accident, so as to overcome the presumption 
of agency created by the Financial Responsibility Act. : 
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JURISDICTIONAL STATEMENT 


The appellees consent to the appellants' statement relative to 


the jurisdiction of the Court. | 


STATEMENT OF THE CASE 


The suit arose as a result of an automobile accident in the 
District of Columbia on February 27th, 1954 at or about 4:00 a.m. 
The vehicle was being operated by one Charles H. Stolze, age 18. 
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The plaintiffs took the depositions of all witnesses known to 
have any knowledge bearing on the subject of the consent of Charles H. 
Stolze to operate the vehicle involved. Interrogatories were served 
on B. C. Stolze, the father of Charles H. Stolze, but he died shortly 
after receiving the interrogatories and before they were answered. 


Mrs. Grace J. Kelly, the owner of the vehicle had her deposition 
taken by the plaintiffs. She died on May 24th, 1956 and Willard W. 
McCollum, executor under the Will of Grace J. Kelly, was substituted 
in her place and stead thereafter. In the deposition taken from Mrs. 
Kelly, she stated that the vehicle was originally owned by her husband, 
who died in 1951, and that the automobile was used by him as a business 
car. She stated that at the time of his death she turned the car over 
to her brother, B. C. Stolze, to use in the business and as he pleased, 
although the vehicle was titled inher name. (JA 77-78, 98-99) She 
stated she thinks she gave her brother two sets of keys. (JA 99) 

When visiting her brother, B. C. Stolze, she, on occasions, had heard 
Charles H. Stolze ask his father for permission to use the car and when 
permission was granted by the father to the son, the father gave the son 
the keys to the vehicle. She also stated that when her brother granted 
Charles H. Stolze permission to use the car, she had heard her brother 
place certain restrictions on the use of the car. (JA 103) On several 
occasions, she stated, she heard her brother refuse to grant Charles H. 
Stolze permission to use the vehicle. She also stated that the son, 
Charles H. Stolze, did not have a set of keys for the car. (JA 101). 


She stated that several weeks before the accident occurred she drove 
with Mrs. B. C. Stolze, who took both of the Stolze boys back toa 
military academy, and Mrs. Kelly knew that neither of the boys was to 
come home until after their parents returned from a vacation trip in 
Florida. (JA 105) She further stated that she did not know that Charles 
H. Stolze had come home from the military school until the day after 
the accident. 
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She further stated that she had a personal automobile of her own 
and that Charles H. Stolze had driven her in her personal automobile 
to California and Florida, but she had never driven the car involved in 
the accident. (JA 99-101). 


The deposition of Helen Lewis Stolze (Mrs. B. C. Stolze), the 
mother of Charles H. Stolze, was taken by the plaintiff and she stated 
that she had her own car. (JA 106) She also stated that when she 
wanted to use the car owned by Grace J. Kelly, that she had to ask her 
husband for his permission before she could use it and she likewise 
had to tell her husband where she was going and how long she would be 
gone in order to secure his permission to use the vehicle. ( JA 107) 

She further stated that if he was not present so as to give his permission 
for the use of the car, that she would not use the car. | 


She stated that her son, Charles H. Stolze, had to ask his father 
for permission to use the car and that before permission was ever given 
the father placed certain restrictions on its use, such as the time that 
the boy had to be back home and the place that the vehicle might be 
driven. (JA 107-109) She also stated that she had heard permission 
denied to her son, Charles H. Stolze, on several occasions and that 
the father was very strict in this matter. (JA 109-113) _ 


She testified she had informed her son, Charles H. Stolze, and 
the defendant, Grace J. Kelly, and the school authorities at the 
military academy that he was not to come home until they, Mr. and Mrs. 
C. B. Stolze, returned from their vacation trip in Florida. 7 (JA 111) 
She further stated that she knew nothing about the accident until they 
returned from their trip, which was about a week after February 27th, 
1954, the date of the accident. 


She stated that when they left on their trip, the Kelly car was left 
in a garage and that the overhead door was shut and that the keys to the 
car were left in the house, which was locked. (JA 111) She stated 
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that the keys were usually kept on a bookshelf downstairs or on her 
husband's bureau upstairs. (JA 112) She stated that neither she nor 
Mr. Stolze gave Charles H. Stolze permission to use the car at the time 
of the accident and that they did not expect him even to be home. 

(JA 113-114) 


Leslie Neal stated in a deposition taken by the plaintiff that he 
was a neighbor of Charles H. Stolze and that he was a passenger in the 
Kelly car at the time of the accident. (JA 84) He stated that on 
previous occasions Charles would have to ask his parents for the 
automobile and that on the night involved his parents were not home 
and that Charlies H. Stolze did not have general access to the vehicle. 
(JA 85-86) 


The deposition of Charles H. Stolze was taken, and in addition 
thereto the plaintiffs propounded interrogatories to Charles H. Stolze 
which were answered under oath. In substance, he stated that he was 
the driver of the automobile involved in the accident (JA 44) and that 
he had to have definite permission from his father to use the car 
involved in the accident and that he never had taken the car before 
without such permission and that he did not have permission from his 
father or anyone to use the car at the time of the accident. (JA 21-22) 
He further stated that usually when he asked his father for permission 
to use the car, he had to have a date or some place certain to go and 
that his father then placed limitations on its use, in that he had to be 
in at a certain time and that the car could not be used outside of the 
State of Virginia. (JA 22) He likewise stated that his mother had 
driven him to the school before she left on a vacation trip and that he 
knew that the school was not to let him go home until his parents 
returned from the Florida trip, but that he put in for a leave slip and 
the school granted same while his parents were in Florida (JA 50). 
He stated that on February 26th he returned home in the early evening 
and took his neighborhood girl friend to a movie and used the vehicle 
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on that trip. He stated that he obtained the vehicle from the garage 
and that he obtained the keys from the locked house on a shelf down- 
stairs in the house, or from his father's bureau upstairs. | 
| 
He stated that after taking his girl friend home he met with 
several of the neighborhood boys, and together they decided to take a 


ride into Washington where the accident happened. 


He stated that he had never before used the automobile without 
permission and he had never before used the automobile when his 
father was not home. (JA 21-22 and 60) | 


He also stated that his father usually placed a curfew on the use 
of the automobile between 12:00 and 1:00 o'clock depending on how his 
father felt and whether or not he was attending a dance and that the 
accident happened at about 4:00 a.m. | 


Testimony was adduced from all the witnesses that Mr. Stolze 
used the car primarily as a business vehicle in managing the Kelly 
affairs and that he occasionally used it for his own use. There was 
also testimony that he could use the vehicle as he pleased and that he 
had the sole discretion as to its use. 


SUMMARY OF ARGUMENT 


That the depositions and interrogatories taken and propounded 
by the plaintiffs herein of all persons known to have any information 
about the permission or consent of Charles H. Stolze to operate the 
vehicle overcomes the statutory presumption created by the D. C. 
Financial Responsibility Act, and in this case where the testimony is 
uncontradicted that the automobile was not at the time being used with 
the owner's consent or permission either express or implied, that the 
Court, as a matter of law, should and did grant this defendants' motion 
for summary judgment. The inconsequential contradiction, such as, 
whether or not there was a registration card in the vehicle, are not 
sufficiently substantial to constitute self-impeachment or to question the 
credibility of any of the witnesses and there is no contradiction in any 
respect material to the case relative to permissive use. | 
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When the Trial Court heard the motion for summary judgment, 
it had to determine whether or not there existed any genuine issue of 
a material fact to be determined by ajury. Upon granting the motion 
for summary judgment, the Court ruled that there was no genuine issue 
of material fact and that the presumption of consent created by the 
D. C. Financial Responsibility Act (D.C. Code Title 40, Sec. 403) had 
been effectively overcome by the uncontradicted proof of all of the witnesses 
whose depositions had been taken by the plaintiffs, including the operator 
of the vehicle, who was a party defendant. 


There existed no doubts which had to be resolved in favor of the 
plaintiffs on the hearing on a motion for summary judgment and the situ- 
ation depicted in the depositions and in the answers to the interrogatories 
would have justified a directed verdict insofar as the facts are concerned, 
as outlined by this Court in Dewey v. Clark, 86 App. D. C. 137, 180 F. 

(2d) 766. 


Two cases decided by this Court substantiate the Court's ruling 
below. Rosenberg v. Murray, 73 D.C. 67, 116 F. (2d) 552 and 
Hiscox v. Jackson, 75 App. D. C. 293, 127 F. (2d) 160. 


In the Rosenberg Case, this Court said: 


"The effect of this provision (the Financial 
Responsibility Act) is simply to shift the burden of 
proof and to impose on the defendant owner the 
affirmative duty of proving that the car was not at 
the time of the accident, operated with his express 
or implied consent. Casey v. United States, 276 
U.S. 413, 418; 48S. Ct. 373; 72 L. Ed. 632. This 
presumption continues until there is credible evidence 
to the contrary, and ceases when there is uncontradicted 
proof that the automobile was not at the time being used 
with the owner's permission." 


" | 


The Court went on to say that the statement of the owner alone 
uncontradicted, was enough to overcome the stautory presumption. 
In the Rosenberg Case (as in the present case before the Court) the 
appellee contended that there were various contradictions in the 
appellant's testimony which raised a question of the credibility of the 
witnesses for the jury to determine. The Court in brushing these 
contentions aside said that the contradictions were not "sufficiently 
substantial to constitute self-impeachment nor was his testimony 


contradicted in any respect material to this case by any other witness." 


The same situation exists in the present case. There is no known 
testimony that would, in any way, contradict the statements relative to 
permissive use of the vehicle involved. The only statements of contra- 
diction as pointed out by the appellants in their brief, was whether or 
not there was a registration card in the vehicle at the time of the 
accident and whether in 1951 Mrs. Kelly gave Mr. Stolze one or two 
sets of keys, inasmuch as several persons testified to only one set of 
keys in 1954. Such contradictions certainly could not constitute self- 
impeachment and certainly were not sufficiently substantial and did 
not bear on any of the issues as to permissive use about whieh there is 


no contradiction. 
| 


In the Hiscox case, the Trial Court granted a directed verdict 
relying on the Rosenberg case and the appellate court held that there 
were contradictions in the testimony below, and noted five of the most 
serious contradictions in the opinion. A reading of that record shows 
that there was some question also as to whether cr not the owner of the 
vehicle was or was not also the driver of the vehicle. In fact, he was 
identified as such by one witness. The Court stated that to’ overcome 
the presumption created in the Financial Responsibility Act: 

"It requires evidence which destroys all inferences 


and presumptions supporting the plaintiff and which raises 
no doubts against the defendant."" ( Page 161). 


I 
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This appellee feels that he has. met and destroyed all 
inferences or presumptions created by the Act in favor of the appellants 
and that there is no doubt but that the driver of the vehicle did not have 
the permission nor consent to operate the vehicle at the time and place 
alleged. 


In the Hudson v. Lazarus Case, 95 D.C. App. 16, 217 F. (2d) 344, 
this Court said that the Trial Court was correct in directing a verdict 
in favor of the owner of a vehicle wherein an employee of a service 
Station, instead of taking the vehicle back to the service station, drove 
the car in the opposite direction. The Court further stated that the 
presumption (consent of the owner) continues only until there is 
credible evidence to the contrary and ceases where there in uncontradicted 
proof that the automobile was not at the time being used with the owner's 
permission, and cited the Rosenberg case reaffirming that opinion. 
Footnote 2 at the bottom of page 346 points out that the owner had not 
even testified when the directed verdict was granted. 


In the case of Molinano v. Scott Bros., 97 App. D.C. 199, 229 F. 
(2d) 773, in dealing with an accident arising in Pennsylvania, the Court 


affirmed the action of the Tr ial Court in setting aside a jury verdict and 
stated that the Trial Court was correct inasmuch as the testimony | 
relative to the ownership of the vehicle involved was uncontradicted and 
the question was one of law to be decided by the Court. 


This Court in Porter v. Conrad, 90 U.S. App. D. C. 423, 196 
F. (2d) 240, adopted the Municipal Court of Appeals decision reported 
in 79 Atl. (2d) 777 applying the principles set forth in the Rosenberg 
and Hiscox cases. 


Appellees realize that the decisions of the Municipal Court of 
Appeals are not binding on this Court, but it is felt that they may be of 
some interest to this Court. In the case of McMickle v. Mickens, 104 
Atl. (2d) 409, the Court stated that once ownership is established, 
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(1) a presumption arises and places the burden on the defendant to 
overcome the presumption of consent, (2) that uncontradicted proof 
overcomes the burden and the defendant is entitled to a finding as a 
matter of law, (3) and that when the defendant offers some credible 
evidence, but not strong enough for a judgment, then, it is 4 question 
for the jury. There is no doubt but that the appellees testimony in this 
case is strong and, in fact, it is supported by the operator of the 
vehicle, who is himself, a defendant in the case below and must bear 
the consequences of using the vehicle without his father's permiss ion. 
In the case before the Court, we have more than uncontradicted proof, 
we have a destruction of all of the inferences and presumptions 
supporting the plaintiffs created by the Act as referred to in the Hiscox 
case. Simon v. Dew, 91 Atl. (2d) 214. | 





Other cases decided by the Municipal Court of Appeals upholding 


the principles as laid down in the Rosenberg and Hiscox cases are 


noted below: | 


Bill's Auto Rental v. Bonded Taxi Co., 72 Atl. (2d) 524; Chasin 
v. Miller, 94 Atl. (2d) 647; Conrad v. Porter, 79 Atl. (24) TT ts 


| 


In the appellants' brief, they refer to several cases not pertinent 
in this jurisdiction and easily distinguishable. Schultz v. Swift, 210 
Minn. 533, there were obvious contradictions as to the use of the car, 
both before and after the accident. The Court stated that an inference 
arose particularly where the alleged unauthorized operator was retained 
in the employment of the defendant and owner but the Court stated that 
the inference was not compelling, but was one which might be permitted. 


Arnstein v. Porter, 154 F. (2d) 464, cited in appellants' brief 
was a Suit over the copyright of certain songs. It was alleged that the 
songs had been copied or that access to them had been gained. The 
Trial Judge thought that the plaintiff's story was fantastic and granted 


a motion for summary judgment. The appellate court said that the 
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fact that the Trial Judge thought it was fantastic was not grounds for 
granting a motion for summary judgment, that it was up to the Trial 


Court to let the jury decide on the credibility of the witness. In the 
case before the Court, we have no such question as a fantastic issue. 


In Bozant v. Bank of New York, 156 &.. (2d) 787, cited in the 
appellants’ brief the issue was whether certain building employees 
were engaged in production of goods for commerce within the meaning 
of the Fair Labor Standards Act and the Court ordered testimony taken 
because of the involved nature of the case and disagreed with the Trial 
Court, who had decided the case on affidavits. In Colby v. Klune, 178 F. 
(2d) 872, cited by the appellants, certain stockholders had brought a 
suit claiming profits in the corporation’had not been distributed and the 
issue was decided on a motion for summary judgment. The Court found © 
that the affidavits did not supply all the needed proof and reversed the 
decision. None of the cases cited in the appellants' brief are in point 
except the Hiscox case. There is nothing to contradict the testimony 
as given in the depositions, which in effect, has destroyed all inferences 
and presumptions supporting the appellants' case and which leaves no 
doubts as concerns the question of the permissive use of the vehicle 
involved. 


CONCLUSION 


The appellees submit that granting of the motion for summary 
judgment based on the interrogatories answered by the co-defendant, 
Charles H. Stolze, and the depositions of the parties and witnesses as 
set forth in the joint appendix, was proper and that the testimony was 
uncontradicted, that the automobile was not being used at the time of 

_the accident with the owner's consent either express or implied. 
Respectfully submitted, 
WILLIAM H. CLARKE RICHARD W. GALIHER 
820 Woodward Building = WILLIAM E. STEWART, Jr. 


Washington 5, D. C. 636 Woodward Building 
Attorneys for Appellees Washington 5, D. C. 
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For The District Of Columbia Circuit ! i 


No. .13,;716 


ADDIE CLARK, ET AL., 





Appellants, 


Vv. 


WILLARD W. McCOLLUM, 

Executor under the Will of 
Grace J. Kelley, | ik 
deceased, et al., “a 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF 


Appellee advances the proposition that the ruling of the trial 
judge was compelled by the decisions of this court in Rosenberg Vv. 
Murray, 73 D.C. 67, 116 F. 2d 552, and Hiscox v. Jackson, 75 App. 
D.C. 293, 127 F. 24 160. We respectfully submit that a correct 
reading of those cases leads to a contrary result. ! 


| 
In both Rosenberg v.Murray and Hiscox v. Jackson, the respective 
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owner had unequivocally testified that no consent was given for the use 
of the car by the driver except for a specific business use, and the 
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driver also testified that he was on a frolic of his own at the time of 
the accident. In both cases there was uncontradicted testimony that 
the driver had never been permitted to use for his own purposes, the 
car involved in the accident. Nor was there any evidence of previous 
use by the driver from which such consent could be implied. In this 
case neither the owner nor her agent has testified as to non-consent. 
What is still more significant is that the owner not only failed to testify 
as to non-consent but admitted express consent, or at the very least, 
acquiesence on a number of previous occasions as to the use of the car 
by the driver for his own social and other purposes. Under these 
circumstances, even without the benefit of the presumption compelled 
by the Financial Responsibility Act, consent could be implied. It is 
obvious that the plaintiff may rely upon previous conduct of the parties 
or other circumstances implying consent. 


In this case the only real denial is made by Charles Stolze who, 
now after the accident in which tremendous and grave injuries have 
been occasioned, claims that he, in violation of applicable criminal 
statutes took the car. The owner does not claim Charles did not have 
permission; his father does not claim that Charles was not permitted 
to drive the car; the passengers did not indicate any awareness that 
Charies was restricted on the occasion in question. Only the admitted 
tortfeasor does --a tortfeasor whose credibility is, to say the least, 
questionable. Even the mother stated that the car was around for 
personal family uses and Charles Stolze was permitted to use it 
whenever the father was not using it. Permission seemed to have been 
needed only to determine whether the father was planning to use it 
himself. At the time in question, admittedly the father was not using 
it. He had left the keys readily available for the use of the boy whom 
he had reason to know was coming home. 


One small correction as to appellees statement, Stolze did not 


corroborate his mother's testimony that she had told him not to leave 
the school. From the context it is clear that he did not hear his mother 
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tell the authorities he was not to come home. As he said: "I believe 
she told them up in the office..... " : 


When asked whether he and his parents had discussed future 
leaves, he "ducked" the question. (J.A. 50) If she had told him not 
to come home, it is more than probable he would have remembered it 
and certainly would have so testified. On trial, the testimony of Col. 
Crockett may reveal no such instructions were received by the in- 
stitution, casting further doubt on the mother's interesting testimony. 


Leslie Neal's testimony (J.A. 85-86) is consistent with Mrs. 


Stoltz's testimony in that he had never heard Charles ask for permission, 


though he (Leslie) had ridden in the car many times and his testimony 
as to lack of general "access" seems to mean merely his understanding 
that Charles Stolze had to find out if his father planned to use the car 


first, a matter not necessary at this time. 


Excerpts from the record make clear that on the occasion in 
question Charles Stolze was not admonished not to use the car as Mrs. 
Stolze stated (J.A. 111-112) with respect to the occasion . question. 


"Q. Now, did you tell Charles anything about the use 
of the car? "A. No. 


Q. When you left? A. No. We didn't think he would 
be home. 

Q. So that you didn't admonish him not to use the car? 
A. No. The car was not mentioned at all. 


Q. When you and your husband left for Florida, aid 
you leave both sets of keys at home? Do you remember? 
A. I don't really know. I know the keys were left at 
home. They were either on the bureau or on the shelf, 
because we just wouldn't move them. | 


| 
Q. Do you know whether or not your husband ever 
told your son not to use the car when he came down? 


A. I don't know; but I doubt if he ever did. | 
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It is also clear from the mother's testimony that Charles could 
come from school and could expect to use the car if he did. (J.A. 109- 
110) 


"Q. * * * When you or your husband were not using 
the car, and that car was available, and it was for a good 
purpose, there would be no question about using the car? 
A. No, there would be no question at all. 


Q. Now, when he came home from school, would he 
come home only on holidays, or did they give him weeks 
off, or things of that kind, on occasion? A. They came 
for holidays, and the only other times they came home is 
when their marks were up high enough to have earned this 
trip home. 


Q. That was a privilege? A. A privilege that was 
given by the school. 


Q. Do you know how frequently he would come home, 
by reason of that privilege? A. Charles was a very 
high student, and he usually came home every two weeks, 
for sure; and sometimes, if it was examinations, he would 
be home every week. Charles was in the 95 to 100 group. 


Q. Inother words, he had no trouble with his 
studies? A. He was an excellent student. 


Q. And it was just a question of when he wanted to 
take off -- he could do it because his marks warranted it? 
A. That's right. 


Q. That is what his schooling was, in school, as far 
as you know? A. Yes. 


Q. On these occasion when he came home, the same 
pattern applied, taat if you or your husband were not using 

the car, and-he wanted a car for proper purposes, you 

could give itto him? A. Yes. 

In Rosenberg v.Murray, supra, the Court states the principle 
that "The presumption (of ownership) continues until there is credible 
evidence to the contrary, and ceases when there is uncontradicted 
proof that the automobile was not at the time being used with the 
owner's permission". But here there is no uncontradicted proof 
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that the automobile was not being used with the owner's permission. 
Mrs. Stolz's testimony and that of Mrs. Kelley and Niel show that 
the purpose of requiring Charles to ask for permission was mainly to 
determine whether or not the car was to be used by the parents. 
Consistent with practice over a long period of time, Charles used the 
car when he returned home from school; and the keys were available 
to him when he did come, as his parents knew, or should have known 
he might, being familiar with the rules of the school he attended 

and knowing their son's habit of frequent visits. 


Appellee seems to adopt the view that the Rosenberg bigs fore- 
closes any discussion of the implications of consent from the admitted 
facts, that a denial of consent by the driver is all sufficient. This is 
in plain disregard of the language of the Hiscox Case which threw 
light on the proper construction of the Financial Responsibility Act by 
holding that doubt may be thrown on the owner's (sic) testimony 
(certainly by the owner's inconsistent acts) and the case becomes one 
for the consideration of the jury if proof offered contains inconsistencies 
and self-contradiction leaving some doubt as to the absolute ieee 
of the witness --two typical jury functions. 


To hold with appellees would totally destroy the siecteciabe of 
the Financial Responsibility Act. The owner not being available or 
otherwise unwilling to state whether conduct is authorized may, under 
the appellee's theory, be exonerated by a driver who claims non consent 
in the face of facts which imply consent. To so rule would be contrary 
to the intendment of the statute and, in fact, result in its complete 
judicial nullification. ! 


The Rosenberg decision did not intend any such result and was 
limited to circumstances where no evidence of consent was otherwise 
available and the owner in plain, unambiguous, unimpeached testimony 
has testified as to non consent. | 
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Indeed many authorities feel that the Rosenberg decision, 
severely limited as it was, tends at least in part to that result. See 
dissent of Justice Rutledge in that case. See also a perceptive opinion 
as to an analogous presumption in O'dea v. Amodea, 118 Conn. 58, 

170 A. 486 (1934). Certainly a further and unwarranted extension 
of the doctrine may not be defended either logically or historically. 


Respectfully submitted, 


JOSEPH D. BULMAN 


Woodward Building 
Washington 5, D. C. 


Attorney for Appellants 











